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THIRD EDITION. 


T HAVE added in this edition three new 
caſes; which the learned author intended to 
inſert in the firſt edition, and had cauſed to be 
tranſcribed for that purpoſe. Two of them are 
the caſes of John Midwinter and Richard Sims 
on the ſtatute 9 Geo, I. c. 22, and of Jahn Bell 
on the ſtatute 8 and 9 V. III. c. 26, and the 
third is an anonymous caſe on the ftatuts g & 
10 W. III. c. 41. In the two former caſes he 
differed from moſt of the judges, and they were 
omitted by him in conſequence of the advice of 
Friends; © | = „ eee | 
The caſe of Miduunter and Sims is of great 
importance and very extenſive influence; and 
as it is imperfectly ſtated in the caſe of Rex v. 
Jobn Royce in B. R. 1767, reported in 4 Bur- 
— raw 


PREFACE TO THE 
ro 2073—2086, I think it right to take this 
opportunity ef communicating it to the world. 
The queſtion in that caſe was, Whether Sms, 
who was preſent aiding .and abetting Midwinter 
in killing mare of the proſecutor, Was ouſted 
of the benefit of clergy by the ſtatute 9 Geo. I. 
c. 22, by which it is enacted, © That if any per- 
ſon or perſons ſhall unlawfully and maliciouſly 
kill, maim or wound any cattle, every:perſon ſo 
offending, being thereof lawfully convicted, ſhall 
be adjudged guilty of felony, and ſhall ſuffer 
death, as in caſes of felony, without benefit of 
clergy.” Mr. Juſtice Feſter thought, that Sims 
| was a felon, and a principal felon, but that, as 
 aiders and abettors are not named, nor —_ 
in the ſtatute, and the law requires ſtatutes 
penal to be | conſtrued /itera/ly and ftrittly,”'he 
was not excluded from the benefit of clergy. 
The other judges thought him to be excluded ; 
and ſomie later judges have agreed with them: 
but the argument of Mr. Juſtice Feſer, whom 
Sir William Blackſtone * juſtly ſtiles a very great 
maſter of the crown-law, and who, as Lord 
Chief - Juſtice De Grey + upon an important 
occaſion ſaid, may be truly called the Magna 
Charta of liberty of perſons as well as fortunes, 
amounts, in my opinion, to a demonſtration, 


_ 
tas — } 


* See Comment. IV. chap. i. p. 2. 
+ See 3 Wilſon 203. 


that 
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that all thoſe learned judges haye miſtaken the 

law. Sims might deſerve as ſevere a puniſhment 

as Midwinter; but no puniſhment which is not au- 

thorized by law ought to be inflicted on any man, 

and the point is, Whether the law in this caſe hath ? 
provided the ſame puniſhment for both. Mr, ; 
Juſtice Blackſtone *, it is material here to obſerve, | 
adopts the diſtinctions which Mr. Juſtice Foſter 

endeavours to eſtabliſh, and he lays down theſe 

rules; That when the benefit of. clergy is 

taken away from the offence, (as in caſe of 

murder, buggery, robbery, rape and burglary,) 

a principal in the ſecond degree, aiding and 

abetting the crime, is as well excluded from his 
clergy as he that is principal in the firſt degree ; 
but that where it is only taken away <4 the 

perſon committing the offence, (as f in the caſe of 

ſtabbing, or committing larciny in a dwelling- 

houſe, or privately from the perſon,) his aiders 

and abettors are not excluded ; THROUGH THE 

TENDERNESS OF THE LAW, WHICH HATH 
DETERMINED, THAT SUCH STATUTES SHALL 

BE TAKEN LITERALLY ＋. 

| In the above-mentioned caſe of Royce, who 

was indicted with others on the ſtatute 1 Geo. I. 

t. 2, c. 5. for beginning to cemoliſh and pull 

down a dwelling-houſe, I have not the leaſt 


TT — 


Comment. IV. chap. 28. f 3. 
+ 1 Hale P. C. 529. Felber 356. 
A 3 doubt 


| 
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See p · 358, 


259. 421, 443. 
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doubt but that the court rightly determined, 
that although he only joined with, and encou- 

raged and abetted other perſons in beginning to 
demoliſh and pull down the dwelling-houſe, yet 
that he was guilty of a capital offence ; for the 
fourth ſection of the ſtatute enadts, *'That if any 
perſons unlawfully, riotouſly and tumultaouſly 
aſſembled together, to the diſturbance of the 
publick peace, ſhall urlawfully and with force 
demoliſh or pull down, or begin to demoliſh or 
pull down —— any dwelling-houſe , every 
ſuch demoliſhing or pulling down, or begitaing 
to demoliſh or pull down, ſhall be adjudged fe- 
tony without benefit of clergy, and Tux or EU- 
DERS THEREIN ſhall be adjudged felons, and 
ſhall ſuffer death, as in caſe of felony, without 
benefit of clergy.” The words of this ſtatute are, 
in the form and manner of expreſſion, remark- 
ably ſimilar to the words in the ſtatute 25 
H. VIII. c. 6. againſt buggery, and exclude from 
the benefit of clergy, as manifeſtly as that ſta- 
tute, perſons preſent aiding and abetting. 

I am ſorry, that I cannot entertain fo favour- 


able an opinion of the caſe of The Coal-heavers, 


which is inſerted in Mr. Leach's Caſes in Crown- 
Law, p. 61—63. Seven men were indifted on 
the ſtatute ꝙ Geo. I. c. 22, being the ſame ſtatute 
on which Merdwinter and Sims were indicted, for 
ſhooting at Fobn Green in his dwelling-houſe, 
and were tried at the O/d Bazley in 1768. Three 

4 of 
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of them were to have been preſent when 
the others fired, but they had not been ſeen to 
uſe any fire-artns Ives. The jury found 
them all guilty, and the judges ®, on a refer - 
ence to them, determined, that — 
all was capital; and they were all executed. 
The words of the ſtatute are, If any perſon 
or perſons ſhall wilfully and maliciouſly ſhoot at 
any perſon in any dwelling-houſe, or other place, 
every perſon & offending, Fe, thereof lawfully | 
and ſhall ſuffer death, — of felony, with- 
out benefit of clergy.” This cafe is exactly 
ſimilar to the caſe of Mibwinter and Shiv ; and 
if Mr. Juſtice Feſter's opinion in that caſe 
be well founded, namely, that the benefit of 
clergy is taken away only from perſons acruaſy 
committing the offence, it follows neceſſarily, 
that three of thoſe men ſuffered a more Rvere 
puniſhment than the law authorizeth: 

The reader will perceive, that many of the 
reaſons and authorities on which the author 
relies are woven into his Diſcourſe on Aecom- 
plices, and will excuſe the repetition, #s great 
injury would be done to the argument by omit- 
ting the party Tageri6l ih Gait * 


— 


© Sir Michael Fofter and Sir William Blackfone were not judges 
at this time. The former died Nov. 7, 1763, and the latter way 


made a judge in 1770. 
A4 The 
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The ſecond caſe adged in this edition is the 
caſe of Jobn Bell who was tried at the Old Bai- 
ley in 1753, on an indictment for high treaſon 
grounded on the ſtatute 8 & 9 . III. c. 26, 
for having in his cuſtody a preſs for coinage 
without any lawful authority or ſufficient excuſe, 
and was convicted. On a reference to the judges 
two queſtions were made, on the firſt of which 
Land, Chief - Juſtice Ryder differed from Mr. 
Juſtice Fofter-and the other judges, and on the 
ſecond! he and Mr. Juſtice Fofer concurred in 
opinion againſt the others. This caſe was omit- 
ted by the advice of Lord Hardwicke ; and in 
the margin of the copy intended for the printer 
the author hath written this note: © I am ſatiſ- 
fied, that the chief-juſtice upon the firſt queſ- 
tion, and the other judges upon the ſecond, 
were totally miſtaken. A great man formerly 
of the profeſſion, by whoſe advice the caſe is 
omitted, told me, that he hath no doubt upon 
either of the queſtions. I believe, that his ad- 
vice proceeded from a regard to the judges, or 
from his fear of eſtabliſhing a bad precedent by 
the authority of great names, though he did not 
explain himſelf fully upon that head.” The 
caſe is ſhortly mentioned by Lord Mansfield in 
1 Burrow 154. In indictments, faith he, upon 
8, 9 N. III. c. 26. for having a coining-preſs, 
every thing which ſhews, that the defendant had 
no authority muſt be negatively ſet out: and ſo 
It 
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it was done in the indictment of Bell, which was 
lately argued before all the judges.” I have no 
recollection, that the opinions of the judges in 
this caſe are reported in any book : and there- 
fore as the points are of real importance, and it 
is ſtill poſſible, that a leſs accurate account may 
be publiſhed, and eſpecially as I received direc- 
tions from the author about publiſhing it at a 
proper time, I am unwilling to omit the preſent 
opportunity of doing it. 

The laſt of the new caſes is an anonymous one 
of a woman, who was indicted on the ſtatute 
7 8 F. III. c. 41. for having in her cuſtody 
divers pieces of canvas marked with the King's 
mark, ſhe not being a perſon employed to make 
canvas for the King's uſe. This caſe hath ſome 
connection with Bel/'s, and was omitted in con- 


ſequence of the omiſſion of that caſe. It is of 


ſome importance, and ought now to accompany 
the caſe of Bell. 


+1545: M. DOD SON. 


PR E- 


>* 


N R FN. N. 
76 THe 


SECOND EDITION. 


th — P'S 3% F 
* 4 —— 
1 o 


HOPE, that this edition of Sir Michael 
Fofter's Report, and Diſcourſes on the 
Crown-Law, will be found to be very correct. 
I have uſed great diligence for that purpoſe z 

and have been conſiderably aſſiſted by the 
printed copy which the learned author uſed, 
and which he hath very carefully corrected. 
His corrections indeed relate principally to the 
2 and to ſlight inaccuracies in the 
ile; but theſe matters deſerve to be regarded 
in ſo valuable a work. In pages 295 and 363 
the reader will find ſome few words incloſed 
between hooks, which were added by the au- 
thor. Some additional notes and references I 
have made in the margin, which will, I hope, 
be found to be an improvement to the work. 
However, that no in jury may thereby be done 
to 
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to the author, the additions are conſtantly diſ- 
tinguiſhed as ſuch, unleſs they are merely de- 
ſigned to complete references which were be- 
fore made. 

It was a defect in the former edition of the 
argument in defence of the practice of preſfing 
mariners for the publick ſervice, that moſt of 
the precedents cited from Rymer's Fædera were 
cited only by the years of the reſpective Kings, 
and not, as they ought alſo to have been, by the 
pages of the reſpective volumes. This defect 
is in this edition ſupplied, and references are 
alſo made to many authorities in Rymer, which 
are omitted by the learned author. In refer- 
ring to Rymer, I uſe, as he did, the ſecond edi- 
tion. 8 
© Mr. Barrington; in his Obſervations on the 

more ancient ſtatutes, p. 335, 336, ſeems to 
blame the author for not printing, together with 
his argument, the records cited by him from 
Rymer ; as, faith he, an abridgment often 
* miſtates or miſleads, and few will take the 
* trouble to examine the original.” Tf thoſe 
records had remained in the Tower unpubliſh- 
ed, ſuch a method of proceeding would cer- 
tainly have been very proper.; ' but as they have 
been long in print, and copies of them are in 
many hands, I ſee no neceffity for. printing at 
length all the records which it was proper to 
eite: and I believe, that, as in this caſe the 


n was made by a perſon of ſo much 
| learning 
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learning and integrity, few readers would be 
under any apprehenſion of finding the records 
miſtated in ſuch a manner as to miſlead; . In 
the firſt order, ſaith Mr. Barrington, which 
4 ig cited, the moſt material part perhaps to 
46 prove the power of preſſing is not ſtated.” And 
after ſtating the abridgment of the commiſſion 

to Williem Barret in the 29th of Edw. III., he 
adds; That upon examining the original” in 
« Rymer" after this follows; Et ad omnes quos 
in bae parte contraries invenerit ſeu rebelles 

« tapiendum et in priſonit moftris mancipandum, 
* in eiſdem moraturos quouſque de eiſdem aliter 
« duxerimus demandandum.” This is certainly 
a material part of the commiſſion : but I cannot 
agree with this Gentleman in thinking, that it 
is the moſt material part to prove the power of 
preſſing; for if the commiſſion had been origi- 
nally drawn without theſe words, it would have 
been almoſt as ſtrong a proof of the point for 
which it was cited, that is, the uſage. How- 
ever it is a circumſtance proper to be known; 
and I can add, that the like power is given by 
many other commiſſions in Rymer. 

Mr. Barrington hath made objections to ſome 
other paſſages in this very learned and accurate 
work; and as they appear to me not to be well 
founded, I think it right to take this oppor- 
tunity of making ſome remarks upon them. 
I will take them in the order in which they lye 
in the fourth edition of his book. 


_ 
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In p. 32. Note (k) he is plesſel te fn 
A « That it ſeems to be a. very extraordinary con- 
« ſtruction of the ſtatute. af William III, which 
is rather infinuated than contended for by Mr. 


4 juſtice Fofter in his Treatiſe on Treaſon, that 
| © the” Spiritual Lords need not be furnmoned 


*« under the words, Al who have a right 1 ft 
nd yote in Parliament which. I apprehend, 
« faith he, to have meant only the making it 
« unneceſſary to ſummon Peers who were mi- 
* nors or profeſſed papiſts. If Mr. Juſtice 
Fefter had contended or inſinuated, that the 
Spiritual Lords are not included under the 
words, All who have a right to ſit and vote 


in Parliament,” he would deſerve Mr. Bar- 


rington's cenſure : but it happens, that he hath 
neither contended for nor inſinuated any ſuch 
thing ; for Mr. Barrington, by omitting. in one 
part of his note, and changing in another, a 


word which hath great influence. in the con» 


ſtruction of the ſtatute, and by his total filence 


in reſpect to the proviſoe hereafter cited, heth 
been guilty, in a remarkable manner, af Mis- 


 TATING; but whether his deſign in fo doing 


that the Spiritual Lords are not included under 


was to MISLEAD, I leave to the judgment of 
others. The ſtatute doth not direct, as he aſſerts, 


all the Lords to be ſummoned, but all the 
PEERS, who have a right to fit and vote in 


Parliament; and Mr. Juſtice Fler thought, 
this 


SEE OND EDITION. * 


this deſcription, being of gpinion that they are 5. Fo 5 
not Peers, though they are Lords of Parliament. G 16. 
He likewiſe:thought, that as the Lords Ninar- 
noch, Cromartie and Rahn ware tried. in the 
court of. the Lord the King in Parhathent, and 
not in the court of the Lord High-$teward ; | 
por grey ſtatute of 7 M. III. c. . | 
e ee Sick ceopecy aidbat as bo 
« conftrucd to extend to any impeachment, on 
4% OTHER PROCEEDINGS In PARLIAMENT 
«1x ANY KIND WAT,“ it was as 
unneceſſary to ſummon the Peers as the Spiri- 
tual Lords. This opinion be hath ſtrongly in- 
timated, not only in the paſſage to which Mr. 
Barrington refers, but alſo in his report of Lord 
Ferreri's caſe, p. 148—1 50: and I believe, 
that all who will carefully examine the ſubje&t 
will be convinced, that, in point of law, thoſe 
Lords were no more intitled to the benefit of 
the ftatute of K. Witham, than Lord Eovat, 
who was tried upon an impeachment, was. 
When Mr. Barrington fhall have re- conſi- 
dered the ſubject, Mr. Juſtice Foſter's conſtruc- 
traordinary to bim: perhaps indeed it may ap- 
to him more extraordinary, that a very 


different conſtruction was put upon it by the 
three learned judges (Sir William Lee, Sir Yohn 
Willes and Sir Thomas Parker who attended 

the 


Wi 


G. 


ceeding in 


print, p. 10 2. 
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the committee of the Houſe of Lords in the caſe 
of Lord Kilmarnock and others. 4104} 22994 109 
In p. 56. note (d) having mentioned Egan 
and Salmon, who on the 8th of March 17 56 ſtood 
ry, Mr. Barrington obſerves, That 
the offence of theſe criminals was undoubt- 

ti edly of the moſt atrocious nature z nor do I 
« ſee, faith he, why they might not have been 
, indited for murder, notwithſtanding Mr. Juſ- 
te tice -Fofter hath in his Reports, p. 132, inti- 
6 mated his opinion, that ſuch an indictment 
« -would not lye, and chiefly becauſe there is no 
„% ſuch As to this obſervation, I 
have only to remark, that Mr. Juſtice Foſter's 
opinion in relation to Marcdaniel, Berry and 
Jones, (for Mr. Barrington miſtakes in ſuppoſ- 
ing, that there was any foundation for indicting 


Egan and Salmon of murder, ) is ſtrongly ſup- 


ported by Sir Edward Cate, who informs us 


(3 Il. 48.) That to procure the death of an 


innocent perſon by giving falſe evidence againſt 
him was not holden for murder in his time. 

In p- 487. Mr. Barrington arraigns the deci- 
ſion in the caſe of John Howard, which i is re- 


ported by Mr. Juſtice Fgſfer in p. 77, 78. 
Howard was indicted at the Old Bailey on the 


ſtatute of 10 & 11 W. III. c. 23. for privately 
ſtealing goods in a warehouſe. The Judges pre- 
ſent were of opinion, that by the word warehouſes 


in the ſtatute are meant, not mere repoſitories 
3 | for 


* 


s EO res. 


where merchants and 


for goods, but-ſuch places 


other traders keep their goods for fale in the na- 


-ture of ſhops, and whither cuſtomets go to view 


1 But it ſcems to Mr. Barrington, © That 


diſtant warehouſes were thoſe which were 
particularly intended n ed by the 
<; ſtatute, as the ſtatute 3 W. III r 9. expreſely 

extended to ſhops 4 warehouſes ini 
to dwelling-houſes.” The force of this argu- 
ment I take to conſiſt in this, that unleſs diſtant 
warehouſes are conſidered as intended by the ſta- 
tute of the 10th and 11th of K. Villiam, this 
ſtatute hath no effect, as the former ſtatute pro- 
vides for warehouſes adjoining to dwelling-houſes. 
But this is far from being the caſe; for | the 
ſtatute of 10 C 11 V. Ig takes away the 
benefit of clergy from a perſon privately'ſtealittg 
in a warehouſe to the value of 5 5, whereas the 

former ſtatute had taken away clergy only in 
the caſe of breaking the warehouſe and ſtealing 
therein to that value. And a ſtrong argument, 
in confirmation of the opinion of the judges in 
Howard's caſe, may be drawn from the preamble 
of the ſtatute on which he was indicted. It re- 
cites, that the crime of ſtealing goods privately 
out of ſhops and warehouſes, commonly called 
SHOPLIF TING, was of late years much increaſed ; 
and from this manner of expreſſion it ſeems to 
follow clearly, that the warehouſes intended by 
wy £ a the 


xii 


T. 68, 69. 
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the act are ſuch, and ſuch only, as are uſed. in 


8 * nature of nos. 


come now to Mr. Barringrors ut 5 


. tion. Having in p. 324 cited the 1 3th ſection 
of the ſtatute of 1 Edw. VI. c. 12, by which it 


is enacted, That all wilful killing by poiſoning 


— ſhall be adjudged wilful murder of malice 


prepenſed, he adds, What could have been the 
* occaſion of this very extraordinary clauſe muſt 


* naturally be aſked by every one who reads it. 


Mr. Juſtice Fofer in his Reports hath taken 
«* notice of the different opinions of Coke, Kelyng 
and Holt on this part of the law, with none 
of which he appears to be ſatisfied, -:bough it 
% ſhould ſeem to be doubtful whether - bis own 
7 of ii difficulty may baue been more 
« happy.” I have carefully conſidered. what 
Mr. Barrington hath advanced on this ſubject, 
.and muſt fay, that the ſolution propoſed by Mr. 
Juſtice Fofer appears to me not only to be more 
happy than thoſe propoſed by Cale, Kelyng and 
Holt, and by Mr. Barrington, but to be a clear 
and ſatisfactory ſolution of the difficulty. Mr. 
Barrington aſks, Whether killing by poiſon did 
not continue a murder by the common-law after 
the repeal of the ſtatute of Henry VIII, which had 
made it high treaſon ? And whether if a miſde- 
meanour be made a felony by a ſtatute, which is 
afterwards repealed, it doth not continue a miſ- 
demeanour 
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demeanour as before ? The anſwers which Mr. 
Barrington would give to theſe queſtions are, I 
doubt not, the true anſwers. But the great 
queſtion remains ; Whether, after the repeal of 
the ſtatute of Henry VIII, killing by poiſon would 
have been ouſted of clergy, if no expreſs provi- 
fion had been made for that purpoſe, the benefit 
of clergy having been taken from murder while 
killing by poiſon was not murder, but High trea- 
ſon? Mr. Juſtice Feſter was of opinion, that it 
would not have been ouſted of clergy, and he 
hath ſupported his opinion in a maſtetly man- 
ner ; and I conceive, that the judges in the reign 
of Q. Anne determined upon like grounds, that, 
though by the ſtatute of 31 Elix. c. 12. acceſſa - 
ries after the fact in horſe- ſtealing are ouſted of 
clergy, yet that a perſon knowingly receiving a 
ſtolen horſe, who by ſubſequent ſtatutes is made 
an acceſſary after the fact, is not ouſted, ſuch 
receiver not being an acceſſary in the time of 
Q. Elizabeth, and the benefit of clergy not being 
taken from him by the ſtatutes which make him 
an acceſſary. See Diſc. III. c. 3. / 5. 

Having made theſe ſhort remarks on Mr. 
Barrington's unmerited refleftions, I will add, 
that I with, as the learned author wiſhed, that 
every miſtake in his book may be diſcovered : 
and I will conclude this preface with pointing 
out a miſtake, which he would certainly have 


corrected, if it had been obſerved before his 
6 ag death. 
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death. In his laſt Diſcourſe p. 397, he repre- 
ſents. Sir Matthew Hale as ſuppoſing, that Sir 
Ralph Grey was puniſhed in the time of 'Ed- 
ward IV. for treaſons committed againſt Henry 
VI. in aid of Edward. But Sir Matthew Hale 
doth not make this ſuppoſition. ' His ſuppoſi- 
tion is, that Sir Ralpb was puniſhed in the time 
of Edward as well for treaſons committed againſt 
Henry as againſt Edward; but not that the trea- 
ſons againſt Henry were committed in aid of 
Edward. 5 

This muſt be admitted to be a miſtake ; but 
it ought, at the ſame time, to be obſerved, that 
it is a miſtake of no conſequence to the argu- 
ment ; it amounting to no more than this, that 
Sir Matthew Hale is not guilty of a miſtake, 
which Sir Michael Fofter hath imputed to him. 


M. DODSON. 
. 1776 | 
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NOW ſubmit to publick cenſure a report of 

a few Crown Caſes, which, for the moſt 
part, have fallen within my own obſervation, 
and in which I have taken ſome ſhare. What 
other notes I have taken merely for my own uſe 
are too crude and imperfect to admit of a pub- 
lication ; and as I have neither leiſure nor incli- 
nation to reviſe them, they will never fee the 

I have in this Report taken a larger ſcope, 
and entered more fully into the ſtate of many 
of the caſes and the reaſoning on them, than 
moſt of my contemporaries have done; and this 
hath ſometimes drawn me into a greater length 
than they have allowed to themſelves. Brevity 
I have endeavoured to conſult, as far as my ſub- 
jet will admit of it: but the affectation of bre- 
vity at the expence of perſpicuity can n anſwer no 
valuable purpoſe. 
| . a 3 Learned 
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Learned men who have employed their time 
in tranſmitting to poſterity with accuracy, pre- 
ciſion and true judgment a hiſtory of caſes of 
weight and difficulty falling within their own 
experience, have been real benefactors -to the 
publick ; and their memory is and ever will be 
treated with due eſteem : but many of the haſty, 


indigeſted things called Reports of Adjudged Cafes, 
not deſerving the name of tolerable abridgments, 


ſtuffed, as they frequently are, with the aliter 
opinions of judges upon the breaking of a caſe, 
which probably never proceeded beyond one 
flight argument, —— theſe: things and others 
of the like kind, mere fragments of learn- 
ing, the rummage of dead men's papers, or the 
firſt eſſays of young authors, have been the bane 
and ſcandal of the law conſidered as a ſcience 
founded on principle. They burden the memory, 
or poſſibly may ſwell the common-place ; but 
not entering with due preciſion into the merits 
of the queſtion, they leave the judgment unin- 
formed, and furniſh materials for endleſs alter- 
cation. They are, if I may be allowed the ex- 
preſſion, the igzes fatui of the profeſſion; they 
always bewilder the reader and frequently miſ- 
lead him. | 
I have in a few inſtances mken-the Aboorof 

ſubjoining to the report of the caſe ſome ob- 
ſervations of my own by way of proof or illuſ- 
tration, and ſometimes of cenſure. I make no 

| apology 


rn DITITION. 
for this freedom. I viſh the ableſt 
of our rene ac n 
ſame. 1 36:6 415.11 
In veporüng the arguments of.connſel or the 
opinion of the judges, I have not ſcrupulouſty fol- 


lowed the ſtile and method of the ſpeaker. I hope 
however the reader will do me the juſtice to be- 


lieve, that the ſubſtance of what was delivered 
is faithfully reported, but for the moſt part in 
my own words. Every defect therefore in point 
of method or expreflion, which the reader will 
meet with, I alone am anſwerable for; though 
I flatter myſelf the learned gentlemen whoſe ſen- 
timents I have delivered in. my own ſtile and 
method will not often find themſelves or their 
characters greatly wronged in that reſpect. 
The diſcourſes which follow the report were, 
for the moſt part, written ſome years ago at dif- 
ferent times; as leiſure ſerved or inclination led 
me in the choice of my ſubject. 

I never intended to travel through a regu- 
lar ſyſtem of the crown-law. It is a journey 
not to be undertaken by any man in a publick 
employ, and already far advanced in years. I 
am therefore content to make myſelf account 
able for a few plain diſcourſes upon ſome of the 
more ' intereſting branches of that part of the 
law, and of the moſt general concernment : I 
mean ſuch parts of the ſtatute of treaſons as 
I have conſidered, many I have purpoſely 

a 4 omitted, 
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omitted, and * — ace — it's 
branches. N net 100 le 

If what 1 — offered upon theſe ſubjects) 
may ſerve to remind gentlemen”: of rank and 
reading and experience may have ſuggeſted, and 
at the ſame time to lead young gentlemen into 


a right method of arranging their ideas, and re- 


ducing what they read or hear to the well-xnown 
principles of law and ſound policy, my end, as 
far as regards the profeſſion, will be anſwered. 
But I. e my views ure l es 
ming farther : 
The — tontkieg theſe ſubjects i is a 
matter of great and univerſal concernment. It 
merits, for reaſons too obvious to be enlarged 
on, the attention of every man living. For no 
rank, no elevation in life, and, let me add, no 
conduct, how circumſpect ſoever, ought to tempt 
a reaſonable man to conclude, that theſe inqui- 
ries do not, nor ' poſſibly can, concern him. A 
moment's cool: reflection on the utter inſtabi- 
bty of human affairs, and the numberleſs un- 
foreſeen events which a day may bring forth, 
will be ſufficient to guard any man, conſcious of 
his own infirmities, againſt a deluſion of this 
kind. Thoſe therefore whoſe birth or fortunes 
have happily placed them above the ſtudy of the 
law, as @ profeſſion, will not be offended if I pre- 
fume, that diſcourſes on * ſubjects, in prefe.- 


rence 
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tence to every other mn the law, e er 
their attentioa. 
I have, in the eee — theſe ſubjects 
endeavoured rather to ground myſelf upon prin- 
ciples of law and ſound policy than on the bare 
authority of former writers; who will frequent - 
ly be found contradicting each other, hon . 
times tbemſeuuet. 

I have endeavoured likewiſe to has up a 4 
points which have long lain under ſome obſcu- 
rity ; and where I differ from authors whoſe 
merit I acknowledge, and - whoſe memory 1 
highly value, I always do it with diffidence ; 
and never without offering my reaſons, which 
are ſubmitted to the judgment of the learned. 

The MSS. cited in the following papers, I 
am fatisfied, are genuine. - Copies of them are 
in many hands: and I doubt not the citations 
will appear to have been faithfully made. If 
the freedom I have taken with them needeth 
any apology, they have been of conſiderable ſer- 
vice to me; they have given me light upon 
many points, which the printed reports do not 
afford ; and they are the remains of gentle- 
men eminent in the profeſſion. For theſe 
reaſons I was unwilling they ſhould be wholly 
loſt to the publick. 

If Chief- Juſtice Hale's health or . leiſure in 
the decline of his years had permitted him to re- 

viſe bis Hiſtory of the Pleas of the Crown, and 
* pal 6 to 


See the editor's 


preface, p · xvi. 
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to render it as correct as his great abilities would 
have enabled him ; or perhaps had that valu- 


able work been publiſhed as correctly as he left 
it, I mean from the tranſcript corrected and 


improved in great meaſure with his own hand; 
(the whole probably under his direction, cer- 
tainly found among his papers after his death); - 
in either of theſe caſes every attempt of this 
kind might have been judged altogother mou 
leſs. 

But the corrected copy, which, the edivor 
tells us, was bound up in ſeven ſmall folio volumes, 
was TOTALLY laid aſide, and the work pub- 
liſhed from what he calls the author's original 
MS, comprized in one thick folio volume; in 
other words, from his foul draught. The rea- 
ſons given by the editor for this procedure are 
too weak to merit a ſerious anſwer. An anſwer 
however is ready if it be thought neceflary. 

At the time of the learned author's death, 
when matters were freſh in memory, and when 
the perſons beſt-acquainted with his MSS. were 
living, the tranſcript was certainly conſidered as 
the genuine MS. Biſhop Burnet, who doubt- 
leſs had his information from thoſe who beſt- 
knew, hath placed the ſeven volumes in a cata- 
logue of the author's MSS. publiſhed very ſoon 
after his death, without the leaſt mention of the 
thick folio volume, which having been tranſcrib- 


ed, and the tranſcript corrected, was ptobably 
laid 


2 
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laid aſide, as foul draughts after tranſeription 
commonly are, unleſs they are deſtroyed: which 
perhaps may be the better way; for an author 
muſt have leſs ſenfibility under publick cenſure 
than wiſe and good men generally have, who 
can be content. ©, to be ſent to his account with 
all his imperfections on his head.” | 

I hope theſe ſhort obſervations on the un- 
kind treatment which the learned judge hath 
met with from his publiſher may ſerve as my 
own apology for the preſent publication, 

I intead it likewiſe as ſome apology for that 
truly valuable man: for if the reader hath ob- 
ſerved any miſtakes, inconſiſtencies or needleſs 
repetitions in the ſummary or hiſtory, he will do 
the learned author the juſtice to remember, that 
in the outlines of a work of ſuch extent and 
variety ſome inaccuracies of this kind are almoſt 
unavoidable. Theſe common candour will ex- 
cuſe, ſince the author's 4% thoughts upon the 
ſubjef# have been SUPPRESSED : and one may 
venture to ſay for him, now he cannot ſpeak 
for himſelf, that the /ummary, a collection of 
extracts haſtily put together at different times, 
and in the hurry of a publick employ ; mere 
hints for private uſe, though thrown into ſome 
method, and, for the moſt part, placed under 
proper heads, (as his collections upon every ſub- 
ject generally were,) was never intended for the 
preſs nor fitted for it; and that the hiſtory itſelf 

was 
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was not intended by bim for — in 
the dreſs in which it now appeareth. 

The obſervations on certain paſſages in Lord 
Chief - Juſtice Halèꝰs works have long lain by 
me, and poſſibly in the opinion of ſome of my 
readers come out ſomewhat unſeaſonably at this 
juncture. The cauſe of the pretender ſeems 
now to be abſolutely given up. I hope in God 
it is ſo. But whether the root of bitterneſs, 
the principles which gave birth and growth and 
ſtrength to it, and have been twice within our 


memory made a pretence for rebellion at ſeaſons 


very critical, whether thoſe principles be to- 
tally eradicated I know not, Theſe T encoun- 
ter in that diſcourſe by ſhewing, that certain 
hiſtorical facts, which the learned judge hath 
appealed to in ſupport of them, either have no 
foundation in truth ; or, were they true, do not 
warrant the conclufions drawn from them. 

The paſlages I animadvert upon have been 
cited with an uncommen degree of triumph, 
by thoſe who, to ſay no worſe of them, from the 
dictates of a miſguided conſcience, have treated 


the revolution and preſent eſtabliſhment as 


founded in uſurpation and rebellion ; and they 
are in every ſtudent's hand. Why therefore may 
not a good ſubject, be it in ſeaſon or out of ſea- 
ſon, caution the younger part of the profeſſion 
2gainſt the prejudices which the name of Lord 
Chief-Jutce Hale, a name ever honoured and 

eſteemed, 


FIRST EDITION. 
eſteemed, may otherwiſe beget in them? I. 
for my part, make no apology for the freedom 
I have taken with the ſentiments of an author, 
whoſe memory I can love and honour without 
adopting any of his miſtakes upon the ſubject of 
government. 099 1 

It cannot be denied, and I fee no reaſon for 
making a ſecret. of it, that the learned- judge 
hath in his writings paid no regard to the prin- 
ciples upon which the revolution and preſent 

happy eſtabliſhment are founded. The pre- 
vailing opinions of the times in which he re- 
ceived his firſt impreſſions might miſlead him: 
and it is not to be wondered at, if the deteſta- 
ble uſe the Parliament- army made of it's ſucceſs 
in the civil war did contribute to fix him in the 
prejudices of his early days: for in the compe- 
tition of parties extremes on one ſide almoſt 
univerſally produce their contraries on the 
other; and even honeſt minds are not always 
ſecured againſt the contagion of party-preju-. 
dice. 

But it matters not with us, whether his 
opinion was the effect of prejudices early enter- 

tained or the reſult of cool reflection; fince the 
opinion of no man, how great or good ſoever, 
is or ought to be the ſole ſtandard of truth. He 
was undoubtedly very great in his profeſſion; 
and, which raiſeth even a great character 
infinitely higher in point of real merit and juſt 

EB ; | eſteem, 


| PREFACE TO THE 
eſteem, he was in every relation of life a- good 
man; though the rectitude of his intentions, 
while under the ſtrong bias of early prejudices, 
— 184 Lamm peter 
takes “. 

I hope therefore the young gentlemen of the 
fame honourable profeſſion, for whoſe ſervice 
thoſe obſervations are principally intended, will 
take the writings of the learned judge into their 
hands, not barely with a juſt opinion of his 
great merit, but with an honeſt reſolution to 
exemplify in their own conduct the valuable 
parts of his character. 

And I flatter myſelf, that the leiſure of a 
long vacation will not be thought to have been 
utterly miſpent in reviſing and completing that 
diſcourſe. It may at leaſt ſerve to guard young 
and unexperienced minds againſt ſome impreſ- 
fions, which a modeſt deference to the opinion 
of ſo great an author may have made upon 
them. 


M. FOSTER. 


Serjeants- Inn, 
Feb. 27. 17632. 
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* See the Trial of he une, him 
in March 1664. 
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FIRST EDITION. 
N. B. The reader it defired to take notice, that 
years ago, and the whole in a nanner completed 
before the acceſſion of his preſent Majeſty, when- 
ever I uſe the words The late King or words of 
the like import, I mean King GeokGE the Firſt. 
J need not "after this caution ſay, that by every 
expreſſion intended to denote the King upon the 
throne, I mean his late Majefly. 

In citmg the State Trials, I make uſe of the 


edition of 1730 for the 6 firſt volumes, and that of 
1735 for the 7th and 8th. 
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ADVERTISEMENT, 


Publiſhed by the AUTHOR very ſoon after the 
firſt Edition came out. 


INC E the publication of this work I have 
been favoured with the peruſal of Lord . 
Hale's original MS, all written with his own 
hand; and alſo of the tranſcript bound up. in 
ſeven ſmall lis volumes corrected to near the 
middle of the third volume by the author him- 
ſelf, as appears by many interlineations and 
marginal additions, all likewiſe of his hand- 
writing. 
Upon a careful peruſal of theſe MSS, (a taſk 
I could not, in my preſent circumſtances, have 
eaſily gone through without the aſſiſtance of a 
young gentleman, who, if I do not greatly flat- 
ter myſelf, will in due time make ſome figure in 
the profefſion,) I am fatisfied, that I was over- 
haſty in ſaying, as I do in my preface, That the 
corrected copy was totally laid afide, and the work 
|  publiſbed 


ADVERTISEMENT: 


publiſhed from the original Ms, comprized in one 
thick folio volume. This miſtake, which I am 


heartily ſorry for, I was led into by the editor's 
confuſed and inaccurate manner of writing in 
this part of his preface. The reader, he 
« faith, may be aſſured, that the edition here 
« offered to the publick is printed yal T n- 
« FULLY from the author's original MS, which 
e confiſts of one thick folio volume all in our au- 
« thor's own hand-writing.” This led me to 
fay, that the tranſcript was totally laid afide : 
for if the work was faithfully publiſhed from the 
original MS, what uſe can the reader ſuppoſe” to 
have been made of the tranſcript? 
The editor, it is true, ſpeaking of the ten- 
ſcript a few lines lower doth fay, © This tran- 
« ſcript therefore ſo far as reviſed and corrected 
« by our author, and no farther, may be deemed 
« the original finiſhed and perfected. If he 
had added, that the corretfions are inſerted in 
this edition, or had uſed words of the like im- 
port, I ſhould have made no fort of doubt of 
it: but this, for a reaſon I ſhall preſently offer, 
could not be faid with truth. I find, that all 


the paſſages which are authenticated by the au- 


thor's corrections and additions, except two, are 


inſerted in the print. One of theſe, which, in 


my opinion, carries with it evident marks of au- 

thenticity, is in the firſt volume of the tran- 

ſcript towards the end, and takes up near eight 
b 


pages. 


xXxili- 
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pages. It turns upon the queſtion, Who is or. 
is not a King within the: ſtatute of treaſons? 

It is too long to be inſerted in this place: 
and as the moſt material parts of it have been 
long in print ſhall ſpare myſelf the trouble of 
tranſcribing . 

Many — 2 which occur in theſe pages 
are indeed inſerted in the print, but not in the 
order in which they are in the tranſcript ;. par- 
ticularly: that touching the depoſal and pre- 
tended reſignation of Edward II, the moſt ex- 
ceptionable part of the whole work. But far 
the greateſt part of them are totally omitted. 

I forbear to enter farther. into a minute and 
critical inquiry touching the authenticity: of 
theſe pages, hecauſe I am not willing to, revive 
a queſtion which hath long lain aſleep; and 
which, , through a happy change of times and- 
circumſtances, is now become a matter af no 
ſort of importance to the publick; namely, 
what were the author's private ſentiments 
touching certain political queſtions which never 
were, nor in the nature of things ever can be, 
the ſubject of litigation in Meſiminſter-Hall. 

The other paſſage which I have excepted is 
near the beginning of the ſecond volume of the 
tranſcript, and mentions ſhortly divers reaſons 
in ſupport of the opinion of the majority of 
the judges in the caſe of Meſenger and others, 
_ were indicted of. high treaſon for pulling 
down 


ADVRERRTISEM EN 
down bawdy- houſes in the time of Charles. II. 
This paſſage; though it appears in tho a res 
hand-writing and is copied dy the tramſeriber, 
is likewiſe omitted. 

Before I conclude this advertiſement I gladly 
embrace the opportunity it affords me of doing 
ſome juſtice to the memory of -the'\learged'gu- 
chor. I have at the bottom of page 307 ob- 
ſerved, that ſume words placed between hooks 
in the report of Sir Ralph Grey's caſe from tho 
year- book are omitted by him. They are 
omitted in the print and likewiſe in the tran- 
ſcript: but I am ſatisfied, that this omiſſion was 
not wilfully made or with the leaſt intention 
to miſlead the reader. The author's known 
character ſufficiently ſecures him againſt any 
imputation of that kind. But there is ano- 
ther circumſtance which ſtrongly inclines me 
to think, that the omiſſion was owing to 
mere inadvertency in the hurry of compoſing 
or tranſcribing ; for in a looſe ſheet, found 
among the author's papers, undoubtedly of his 
hand - writing, copies whereof are in many 
hands, the caſe of Sir Ralph Grey is cited, and 
the whole paſſage as it ſtands in the year-book 
is faithfully tranſcribed. Miſtakes and omiſſions 
of this kind the beſt of authors, eſpecially in 
long works, are ſometimes ſubje& to, and 
common candour obligeth us to impute them 
to the true cauſe, 

4 Von 
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— qum ent bignte fly. 
Aut bumana parum cavit natura. 


N. B. The origine MS. with the Tranſeript 
in 7 volumes will, for the ſatisfation of the curi- 
aur, be lodged in the Britiſh Muſeum for a few 


months. 
Is. 3 
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AV TER. 1 
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teſts hu been commited in that county. 


Fe comer ol 
gaol-delivery, for the county of Surry®, paſſed the great ſi 
about the latter end of Trinity term. It was directed to 
privy-counſellor by name, to all the judges, and to ſome p 
vate gentlemen, inning hm, e x Bees of Gem 
(quorum un c.) to execute the commiſſion. 

The precept vas ſigned by the three chiefs and the three 
ſenior judges, and was returnable the 23d mf duly 
which made fifteen day excluſive between the teſte and 
return. ) 

Th wake ca gt denies wi cf yo 
cedents. | 


On that day molt of the FR Rag res cr rap and 
from thence proceeded in order of ſeniority to the court-houſe 
at Saint Margaret's Hill in the borough of Southwark: 


Lord Chief-Juſtice Lee gave the charge; and the grand 
jury found bills againſt the Earls of Kilmarnect and*Cromartie, 
and the Lord Balmerino : which bills were ſoon ee re- 
moved by certiorari into Parliament, 


On the two following days bills of indictment were found 
againſt thirty-ſix of the principal rebels taken at Carlifle 3 and 
one David Morgan, ata led ado 

in Staffordſhire, 
The priſoners were then brought to the bar and informed 
that bills were found againſt them, of which they ſhould 
ſoon have copies; and the court adjourned to that day 


0 Another commiſhon of the like kind iſaed at the ſame time for Middk- 
ſex i but there were no proceedings on it. 


i te ' night: 


THE REPORT. | 
ſe*nnight: and copies of the indictments with the caption 
were delivered the ſame day to the priſoners after the court 

| 


By thia meaſure the priſoners had copies of their indiftments 
five days before their arraignment, excluſive of that day and of 
the day copies were delivered, and alſo excluſive of the inter- 
vening Sunday, This was done ex majori cautela, and in ſu- 
vour of life, Sunday not being à day on which the priſoners 
may be preſumed to be adviſing with counſel and preparing for 
their defence. It was fo done upon the commiſſion which far 
the ſame Summer in the North; and had been done upon a 
like commiſſion in the North after the rebellion of 1715. But 
the ſtatute doth not require this caution with regard to Sunday, 
nor is it of abſolute neceſlity ; though in caſes of life it is beſt 
to follow precedents, if the time will allow of it. . 

Upon the adjournment-day the priſoners were feverally at- 
2 Three pleaded guilty. The reſt pleaded not guilty; 

each of them produced an affidavit, to which they were 
fworn in court, ſetting forth that a material witneſs or witneſſes 
(naming the witneſles and the places of their abode) would be 
wanted for their defence; and their counſel, who had before 
been aligned them, moved that their trials might be put off for 
a reaſonable time for bringing up their witneſſes. 

IT be attorney · general prayed time to conſider of the motion; 
and thereupon the court adjourned to the next day. 


In the evening all the judges in town met at Lord Chief - Juſ- 
ties Lee's chambers, and agreed that the caſe of theſe priſoners 
differs greatly from the common caſes of trials in the circuits, 
where affidavits of this kind ought very ſparingly to be admitted. 
For in circuit-trials the priſoners from the time of their com- 
mitment may and ought to be preparing for their defence. 
The place where they ate to be tried is in moſt caſes well 
known, and they have likewiſe a reaſonable — of the 


er ee r 


L 
diſtance from the places where the treaſons were committed; 
and neither time nor place for their trial can be faid to have 
been certainly fixed till bills of indictment were found againſt 
them, and copies delivered to them ; from which time it was 
| cd 
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incumbent on them to be preparing far * 
their witneſſes to town. 


And in regurd that the affidavits mentioned the witnelles't 
reſide at different diſtances from town, ſome in England, and 
others in Scotland, it was thought reaſonable, that, in 1 
times of trial, regard ſhould be had to the ſeveral diſtances. 


Accordingly it was agreed, that with regard to thoſe pri⸗ 
ſoners whoſe witneſſes reſide in England, their trials ſhould 
be ®-put off to the 15th of Fuly; and that the court would 
from thence proceed de die in diem till thoſe trials ſhould be 
diſpatched ; and with regard to thoſe whoſe witneſſes reſide in 
Scotland, their trials ſhould be put off to the 25th. And on 
the next day the court ordered accordingly, np adjourned to 
the 15th of July. 


N. B. The act of the 19th of the King, c. 1. dre ag 
that no judge ſhall, during the time therein mentioned 4, try 
or bail any priſoner committed for high treaſon without a ware 
rant ſigned by ſix of the privy-council, it was thought pro- 
per, ex majori cautela, to have ſuch warrant directing the com- 
miſſioners to proceed to the trial of thoſe priſoners: and * 
warrant was procured before the trials came on. 


The like caution had been before uſed with regard to the 


trial of Chriſtopher Layer, while a like act was in force. 
The indictment and caption made uſe of on this occaſion 
were as follows. 


Surry. Be it remembered, That at a ſpecial ſeſſion of oyer 
and terminer, and gaol-delivery of our Sovereign Lord the King, 
of and for the county of Surry, holden at the borough of South- 
wark in the ſaid county, on Monday the 23d day of June in the 
twentieth year of the Reign of our ſaid preſent Sovereign Lord 
GRroRGR the Second, by the grace of God of Great Britain, France, 
and Ireland King, Defender of the Faith and fo forth, before Sir 
William Lee, tnight, chisf-juftice of our ſaid preſent Sovereign 


Lord the King, appointed to bold plear before the King —_— 


* Upon the like commitfions in Middleſex and Surry, anno 1716, the prifeg- 
ers had three weeks from their arraignment, 


+ (That act was made to continue only till April rg, 1746, but by 19 Gee. II. 


c. 17 & 20 G. II. c. 1. was farther continued till the 20th of February fol- 
lowing.) : 


A2 | Sir 
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8 John Willes, #night, &c. [naming the reſt of the Judges 
and commiſſioners preſent] and others their fellows juſtices and 
commiſſioners of our ſaid preſent Sovereign Lord the King, aſ- 
figned by letters patent of our ſaid preſent Sovereign Lord the 
King under his great ſeal of Great Britain, made by virtue of 
the flatute made in this preſent parliament, intitled, An act for 
the more eaſy and ſpeedy trial of ſuch perſons as have levied 
or ſhall levy war againſt his Majeſty, and for the better aſcer- 
taining the qualifications of jurors in trials for high treaſon, or 
miſpriſion of treaſon, in that part of Great Britain called 
Stotland, to the ſaid juſtices and commiſſioners above-named and 
Others, and to any three or mort of them (of whont our ſaid pre- 
fent Sovereign Lord the King willed that any of them the ſaid 
Sir William Lee, [naming ſome others of the judges) and 
others in the ſame letters patent named and appointed ſhall be one) 
to deliver the gal of the ſaid county of the priſoners therein be- 
ing, or-fuch as ſhall or may be detained in the ſame, on or before 
the firft day of January in the year of our Lord one thouſand 
ſeven hundred and forty-fix, for or on account of the high trea- 
fon mentioned in the ſaid flatute in levying war againſt our ſaid 
Preſent Sovereign Lord the King within this realm, and to in- 
quire by the oath of good and lawful men of the ſame county of all 
fuch high treaſons in levying war againſt our ſaid preſent Sove- 
reign Lord the King within this realm by the ſaid priſoners or 
any of them, or by any other perſon or perſons who are now in 
actual cuſtady for or on account of the ſame, or who are or ſhall 
be guilty of high treaſon in levying war againſt our ſaid pre- 

fent Sovereign Lord the King within this realm, and ſhall be 

apprehended and impriſoned for the ſame on or before the ſaid fi 

day of January in the ſaid year of our Lord one thouſand ſeven 

hundred and forty-ſix, and the ſame high treaſons to hear and 

determine, according to the form of the ſaid flatute by the cath of 
Sir William Richardſon of Bermondſey, knight, Sir Abraham 

Shard of — Height, &c. [naming the grand jurors] 

good and lawful men of the ſaid county, being then and there 

ſworn and charged to inquire for our ſaid preſent Sovereign Lord 

the King touching and concerning the premiſes in the ſaid letters 
patent mentioned,” It is preſented, That the bill of indiftment to 

this ſchedule annexed is a true bill, | 
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The jurors for our preſent Sovereign Lard the King pen 5 
their oath preſent, That, John Hamilton late of the city of Car- 
lille in the county of Cumberland efquire, otherwiſe called John 
Hamilton late of the ſame place gentleman, Alexander Abernett.y 
late of the ſame place gentleman, otherwiſe called Alexander 
Abernethy late of the ſame place ſurgeon, and George Aber- 
nethy late of the ſame place gentleman, being ſubjetts of our ſaid 
preſent moſt ſerene Sovereign Lord George the Second by the 
grace of God of Great Britain, France and Ireland King, De- 
fender of the Faith and ſo forth, not having the fear of God in 
their hearts, nor having any regard for the duty of their alle- 
giance, hut being moved and ſeduced by the infligation of the 
devil as falſe traitors and rebels againſt our ſaid preſent Soue- 
reign Lord the King their ſupreme true natural lawful and un- 
doubted Sovereign Lord, entirely withdrawing that cordial love, 
and that true and due obedience, fidelity and allegiance, which 
every ſubjeft of our ſaid preſent Sovereign Lord the King  ſbould 
and of right ought to bear tewards our ſaid preſent Sovereign Lord 
the King ; and alſo deviſing and (as much as in them lay) moſt 
wickedly and traiteroufly intending to change and ſubvert the 
rule and gevernment of this kingdom duly and happily eftabliſhed 
under our ſaid preſent Sovereign Lord the King, and alſo to de. 
| poſe and deprive our ſaid preſent Sovereign Lord the King of bit 
title, honour and royal flate, ana of his imperial rule and govern- 
ment of this kingdom, and alſo te put and bring our ſaid preſent 
Sovereign Lord the King to death and final deſtructian, and tq 
raiſe and exalt the perſon pretinded to be Prince of Wales, dur- 
ing the life of James the Second late King of England and a 
forth, and ſince the deceaſe of the ſaid late King, pretending to 
be, and taking upon himſelf the flile and title of King of Eng- 
land by the name of James the Third, te the crown and to the royal 
fate and dighity of King, and to the imperial rule and govern- 
ment of this kingdom, upon the tenth day of ORober in the nine- 
teenth year of the reign of our ſaid preſent Sovereign Lord the 
King at the city of Carliſle aforeſaid, in the county of Cum- 
berland aforeſaid, with a great multitude of traitors and rebels 
againſt our ſaid preſent Sovereign Lord the King (to wit) to the 
number of three thouſand ae” (whoſe names are as yet un- 
43 known 
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Tnetun to the faid jurors) being armed and arrayed in a warlike 
and hoftile manner (to wit) with colours diſplayed, drums beat- 
Ing, pipes playing, and with fwords, clubs, guns, piſtols, and 
vers other weapons as well offenſive as defenſive, with force 
and arms did falſly and traiterouſly aſſemble and join themſelves 
againſt aur faid preſent Sovereign Lord the King, and then ard 
there with force and arms did falſly and traiteroſly, and in a 
warlike and hoſtile manner array and diſpoſe themſelves againſt 
our ſaid preſent Sovereign Lord the King, and then and there 
with force and arms, in purſuance and execution of ſuch their 
wicked and traiterous intentions and purpoſes aforeſaid, did 
fallly and traiterouſly prepare, order, wage and levy a publick and 
eruel war againſt our ſaid preſent Sovereign Lord the King, 
then and there committing and perpetrating a miſerable and cruel 
flaughter of and among ft the faithful ſubjetts of our ſaid pr ſent 
| Sovereign Lord the King, and alſo then and there during the 

id war with force and arms did with the ſaid traitors and re- 
bels ſo aſſembled, armed and arrayed as aforeſaid, falfly and trai- 
teroufly againſt the will of our ſaid preſent Sovereign Lord the 
King, enter into and take poſſeſſion of the ſaid city of Carliſle and 
the caſtle thereto belonging within the ſame city, (the ſaid city 
ond caſtle being à city and caftle of our ſaid preſent Severign Lord 
| the King) and the ſaid city and caſtle with force and arms then 
and there did fulſy and traiterouſly poſſeſs, hold, keep, maintain 
end defend, againſt our ſaid proſent Sovereign Lord the King, 
rain the duty of their allegiance, againſt the peace of our ſaid 
preſent Sovereign Lord the King, hit crown and dignity, and 
elſe againft the form of the flatute in ſuch caſe made and pro- 
vided. 


 N. B. This indictment and caption were made uſe of 
againſt all the rebels who were tried in Surry, except Aneas 
Macdonald; fave that the overt acts were laid in different 
counties of England or Scotland, as the caſes reſpectively re- 
quired; and alſo ſave that the overt act of taking and poſſeſ- 
ſing the city and caſtle of Carlifle was not charged on thoſe 
who were not concerned in that part of the rebellion. 


The indictment againſt Aneas Macdonald was in the ſame 
. form, but concluding as follows: He the ſaid Aneas Mac- 
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hended und impriſoned for the high treaſon above mentioned, - ac 
fore the firſt day of January in the year of our Lord one thouſand 
froen hundred and ſortyrſrn. 245 

The reaſon of this ayerment will be mentioned in it's proper 


P. 39 


Mr. Townly's Caſe, | Tuly 15, 1746, 


Is counſel moyed, that, before any juryman ſhould be ien 
drought to the book, the whole panel might be called oer, 
over once in the priſoner's hearing, that he might take notice 
who did and who did not appear: which they ſaid would be a 
conſiderable help to him in taking his challenges, This was 
done by order of the court, and the attorney-general did not 
_ oppoſe it ®, 2 7 | 
| Every juryman, as he came to the book, was aſked whether Jurymag wel 
he was a freeholder or not. Thoſe who anſwered that they had ** * freghalder, | 
no freehold in the county were examined upon a voire dire to - 
that matter : and on their anſwering that they had no freehold, 
were ſet aſide, Thoſe who anſwered that they had both free- 
hold and copyhold were aſked whether both put together did 
amount to 10 , a year; and if they did, that was admitted to 
be a good qualification, though the freehold alone was under 


104 | 
The court grounded this rule on the bill of rights and the 1 W. & M. 

4& ; M, compared, 2. 
M. & 24, ſ. 15. 


The priſoner's counſel offered to call a witneſs to ſhew that Mk 
he was at the time of the rebellion in the ſervice and pay of forei — 
the French King, and ſo intitled, as they inſiſted, to the benefit 50 
of the cartel for exchange of priſoners ; but the court declared, 
that ſuch proof is not to þe admitted, It is no defence in a 
court of law, nor is it ſo much as an excuſe, that he had enter» 
ed into the ſeryice of an open enemy, See the caſe of Eneat 
Macdonald, | | P, 39. 


They then inſiſted on what they (very improperly) called Capitulation 
the capitulation at the ſurrender of Curliſr. In this like- uo defence, 
wiſe the court over-ruled them, It is no fort of defence in a 


— 


0 N. 8. This was dens in ——— lenger dedate than the 
A 4 court 
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court of law. But, to prevent miſcomſtructions, Colonel 
-Garey was eramined touching the terms upon which the ſur- 
render was made: and he ſwore, that the Duke exprefaly re- 
ſerved the rebels in ne ain 


n then obſerved, that ee bad ods 
the whole benefit of the terms offered. by the Duke, in chat 
they were not immediately put to the ſiuord o, but were re- 
ſerved for his Majeſty's pleaſure; which now appears to be, 
tat they ſhall have a mated dn ane. hu 
fence according to law, 


Overt ads. © They then inſiſted, that the overt aQts are charged in the 


Mr, Murray. 


indictment to be committed on the 10th of Oeber, and that 
all the evidence is of overt acts ſubſequent to that time; and 
ſaid, that however the reſolutions with regard to this point 


may have been before the 7 N. III. c. 31 yet now, by that 


act, no evidence is to be given but of overt acts laid in the in- 
diftment, and conſequently, the overt acts. muſt be proved in 


de day laid, ſince they have confined themſelves in the indict- 
mont to one day, and have not charged (as they ſaid in moſt of 
the precedents. it is charged) that the defendant did commit 


the treaſon charged on -+— nx 
and times as well before as after, 


To this the ſolieitor- general anfivered, that the 9 l. III. 
makes no alteration with regard to this point, ſo as to make 
either time or place more material than they were before the 
act; the act indeed faith, that no evidence ſhall be given of 
any overt acts not laid in the indictment. But what is or is 
not evidence of ſuch overt acts is left upon juſt the fame foot 
in this reſpect as it was before the act; what was evidence 
at common law is in this reſpect evidence till; and as to 
the charging the overt acts at divers days and times as well 
before as after the day particularly mentioned, he ſaid that the 
greateſt part of the precedents he had ſeen of indiftments for 
5/25 9%; eee e 
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„ Sev Lord Winter's trial, 6. St. Tri. 39. 


— 
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Sir 
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_ Sir Richard:Liyd offered to ſpeak. on the ſume ſide: but the 
court told him, he nerded not to give himſelf the trouble of 
ſpeaking to the point, on which there could. be ne doubt and 
over- e the objection ®. j xe s 0 "h . * 
Mr. Town was convicted as. 

N Mr. Deacon's caſe, his counſel objected to the receiving 

the evidence of one Craig a printer, touching the priſoner's 
obliging him to print the Pretender's manifeſto at Manchg/ter, 
and his publiſhing it there, while the rebel army was in the 
town; and alſo to the reading the manifeſto, They inſiſted, 
that this ought not to be given in evidence, becauſe it is an 
overt act not laid in the inditment ; and alſo becauſe the or- 
ders were given and the manifeſto printed and publiſhed in 
Mancher, and all the overt acts are laid in Cumberland, 


But it was anſwered, by the court (Lord Chief - Juſtice 
Willes, Jaſtice Abney, and Juſtice Fofter) that an overt act not 
laid may be given in evidence, if it be a direct proof of any of 
the overt acts that are Jaid, *  * ENF. A 


One of the overt acts charged in this indiftment is the al- 
ſembling and marching modo guerino, in order to depoſe the 
King and to ſet the Pretender on the throne. It is proved, that 
the priſoner with the reſt of the rebel army was at Manche/ter, 
and appeared in an hoſtile manner there. Now what ſtronger 
proof can there be that the priſoner joined this army for the 
purpoſe mentioned in the indictment, than his cauſing. to be 
printed and diſperſed among the people the Pretender's mani- 
feſto t It never was doubted, that the being preſent with re- 
bels and joining in proclaiming the Pretender might be given 
in evidence on ſuch an indictment as this; and yet that cir- 
cumſtance was never expreſsly laid in any indictment. But 
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® The Lord Balu ino, who had neither counſel nor witneſs at his trial, 
inſiſted on the ſame point : and the houſe, out of their extreme tenderneſs in 
caſe of life, (after my Lord Chancellor had delivered his opinion clearly that the 
time is not material, provided the treaſon be committed before the bill found) 
put the queſtion to the judges. Lord Chief- Juſtice Lee delivered the unani- 
mous opinion of the judges, that the day is not material, provided the trea- 
fon be proved to have been committed before the finding the bill. (See the 
printed Trial, p. 24-27. And ſee 3 Uf. 230. Kel. 16, 1 Hale 361. 2 Hale 
379, 291+) | Y 
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it is ſufficient that it proves guo anime the rebel army was 
raiſed, and gto anime the priſoner joined it. 


As to the objection that this fact was not committed in 
Cumberland, where all the overt acts are laid, Mr. Juſtice 
- Abney and Mr, Juſtice Fofter held, that it is indeed neceſſary 
on this inditment that ſome overt act laid be proved on the 
priſoner in Cumberland; but that being done, acts of treaſon 


tending to prove the overt acts laid, though done Wr 
county, may be given in evidence, 


And the manifeſto was read. 


Lord Chief-Juſtice Millis declined giving any opinion on 
the ſecond point. But no objection was made during the 
whale courſe of the trials to the giving evidence of overt 
acts in a county different from that where the fact was laid, 
an overt act having been firſt proved in the proper county; 
en u IRE Tagen = ag of 6e We", 


Deacon was convicted and executed. 


John Berwick's Caſe. Ju 17, 1746. 


(9 St. Tri. $59.) N the cafe of John Berwick, there was only one witneſs - 
that proved him to have been in arms with the rebels, 
This witneſs proved, that he was inrolled and reviewed as a 


lieutenant in the regiment called the Manchefter regiment, and 
did duty as ſuch at Penrith and Carliſle. 


Two other witneſſes (officers in the Duke's army) ſwore, 
that after the ſurrender of Carliſle they were ordered by the 
Duke to take an account of the names of the officers and of 
their reſpective ranks in the rebel garriſon ; that accordingly 
they went to the priſon where the officers were confined apart 
from the common men, and took fuch account of them ; that 
the priſoner Berwick appeared among the officers, and gave 
in his name to them as lieutenant in the Manchefter regi- 
ment. 


„ RY ati. Io, „ — —— A ND 


* „ 


The like evidence was given in moſt of the trials after the rebellion of 

1715; and admitted by the judges upon the commiſſion in the North this 

Summer. 

* the caſes of Layer and Sis Mute Porky in the State Trials, VI. 319. 
+» 027. 


Lord 
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Lord Chief- Juſtice Miu and Mr. Juſtice Abney were of 
ion, that this declaration of the priſoner is not to be con- 
ſidered as a bare confeſſion after the fact, but as an evidence of 
the fact itſelf, viz, that the priſoner did appear and take the 
rank of a lieutenant in the rebel garriſon. 'They thought too, 
that a confeſſion after the fact, proved by two wi was 
ſufficient to convict within the 7 W. III. | 


Mr. Juſtice Fyfer doubted whether this declaration, 


made after the ſurrender, can be conſidered in any other light. 


chan as a confeffion after the fact . And with regard to a 
confeflion after the fact, he ſaid he never doubted whether 
it might be given in evidence as a corroborating proof : his 
doubt was, whether it being proved by two witneſſes is a con- 
cluſive evidence, or an evidence ſufficient of itſelf to convict 
without other proof; ſince the 7 V. III. ſeems to require two 
witneſſes to overt acts, or a confeſſion in open caurt r. 


Berwick was convicted upon the evidence of the officers 
and of the other witneſs, and was executed. 


Jah 22, 1746, 

All the priſoners who then ſtood convicted were brought to 
the bar to receive judgment; and their counſel, Serjeants 
Wynne and Eyre, took two exceptions in arreſt of judgment. 

1. That the teſte of the commiſſion is not ſet forth in the 
caption of the indictment ; and conſequently, for aught ap- 
pearing on the record, the commiſſion might iſſue before the 
commencement of the act on which this commiſſion is 
TTT 

, | 
Io this it was anſwered by the attorney-general, and agreed 
by the court, that the juriſdiction of the court doth ſufficiently 
appear on the record. The act of parliament is undoubtedly 
the foundation of this proceeding : the act, and this commiſ- 
fion grounded on it, are recited in the caption; and it is ex- 


— 


* Upon farther conſideration, I doubt there was too much refinement in 
this diſtinction. See 1 Diſc. c. 3. /. 8. | 

1 The like evidence was holden ſufficient upon the commiſſion in the North 
this Summer ; upon the authority of the judges' opinions previous to the trials 
of Of and Frazcie, See my Diſcourle on High Treaſon, chap. 3. /. 8. 
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preſsly alledged, that the commiſſion did iſſue by virtue of the 
at; which could axtibe tres unleſs the commbilien; was 1. 
ſequent to it. 


Their ſecond exception, and an which they ſeemed dehy 
to rely, was that the act impowers the crown to iſſue commiſ- 
ſions for trying perſons then in cuſtody or who ſhall be in cuffody 
for high treaſon in levying war ey 4 the firft day A January 
next, and it is not alledged in the indictment that the priſoners 
were in cuſtody at the time of the indictment; and conſe- 
r us te cours Toh 
any juriſdiction over the priſoners -. 


Todd e by Gout gave 
by the court, that it doth ſufficiently appear on the record as 
it now ſtands, though not indeed on the indictment, that the 
priſoners are in „„ 
ſoners at the time of their arraignment being brought to the 
bar in the cuſtody of the ſheriff, to whoſe cuflady they had before 
een . 25 5A * 

The common commiſſion ee only to 
_ in actual cuſtody; and yet it was never thought ne- 

to alledge in the indictment that the defendant was then 
aQually in prifon and if this exception was to prevail, it 
would impeach all the judgments that ever have been given at 
any ſeſſions of gaol-delivery . 
Tlhat the act on which the Pre/fon rebels were tried runs in 
the very words of this act; all the indictments at that time 
were as theſe are, and this very r 
over- ruled. 


Lord Chief-Juſtice Lee produced a note he took at that 
time, in the caſe of the King and Oxburgh : the ſame excep- 
tion was then taken and over-ruled upon the reaſon laſt befors 
given g. | 

Judgment was then given asin caſes of high treaſon. 

Mr. Serjeant Eyre afterwards, viz. Auguft ad, took an _ 
— bears ſome 2 laſt in behalf of Donald 


o es the Caſe of Ker Macdonald, inf. 39. 

+ Vide 12 Med. 449. the ſame point. 

r... aetat waa 
againſt this objeRion, the warrants for their commitment were returned by 
the lieutenant of the Tower read and entered on the journal. (See the pro- 


vr oe in print, p. 10.) 


M Denali 
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were brought to the bar to receive judgment : It was, - that it 
doth not appear that the priſoners were apprehended ; and, ſaith 
he, in fact they were not apprehended but ſurrendered ; whereas 
the act of parliament on which the commiſſion. is grounded 
ſpeaks only of perſons that ſhall be approbended and in cuſtody. | 
This fine-ſpun objection was likewiſe over-ruled. The | 4 


er was as much upon compulſion, as the ſubmiſſion of a 
perſon who cries for quarter in the heat of battle is. In both 


caſes the ſubmiſſion is ws * of a e force, and for 
er. | | | 
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Alexander M* Growther's Caſ 
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N the caſe of Alexander M*Growther, there was full evi- (9 $t.Tri: $66.) 
dence touching his having been in the rebellion; and his Force relic on 
acting 35 a lieutenant in a regiment in the rebel army called 
the Duke of Perth's regiment. The elende he relied on 


was, that he was forced in. 


eee e 
general ſwore that on the 28th of Auguſt the perſon called 
Puke of Perth, and the Lord Strathallan, with about twenty 
highlanders, came to the town where the priſoner lived ; that 
on the ſame day three ſeveral ſummonſes were ſent out by the 
Duke, requiring his tenants to meet him, and to conduct him 
over a moor in the neighbourhood, called Luiny Moor ; that 
upon the third ſummons the priſoner, who is a tenant to the 
Duke, with about twelve of the tenants appeared ; that then 
the Duke propoſed to them that they ſhould take arms and 
follow him into the rebellion ; that the priſoner and the reſt 
refuſed to go; whereupon they were told, that they ſhould be 
forced, and cords were brought by the Duke's party in order 
to bind them; and that then the priſoner and ten more went 
off, ſurrounded by the Duke's party. 


© Theſe witneſſes ſwore, that the Duke of Perth threatened 
to burn the houſes, and to drive off the cattle of ſuch of his 
tenants as ſhould refuſe to follow him, 


a £1» 


. ,» ” 
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They all ſpake very extravagantly of the power lords in 
Scotland exerciſe. over their tenants; and of the obedience, 


_ (nn ng — Rom, 


Lord Chief-Juſtice Lee, in ſumming up, obſerved to the 
jury, that there is not, nor ever was, any tenure which obli- 
geth tenants to follow their lords into rebellion, 

And as the matter of force, he aid, that the · fear of hav- 
ing houſes burnt or goods ſpoiled, ſuppoſing that to have been 
the caſe of the priſqper, is no excuſe in the eye of the law for 
joining and marching with rebels . 

The only force that doth excuſe is a force upon the perſon, 
and preſent fear of death; and this force and fear muſt con- 
tinue all the time the party remains with the rebels. It is 
incumbent on every man, who makes force his defence, to 
ſhew an actual force, and that he quitted the ſervice as ſoon as 


be could; agreeably to the rule laid down in Oldcaftle's caſe, 


1 Hale 30. 


Scotchmen 
tried in Eng · 
land for treaſon 
committed in 
Scotland. 


that they joined pro timore mortis, & receſſerunt quam cite po- 


tuerunt. 


He then obſerved, that the only force the priſoner pretends 
to was on the 28th of Auguft ; and that he continued with the 
rebels and bore a commiſſion in their army till the ſurrender 
of Carliſle, which was on or about the 3oth of December. 

| The jury without going from the bar found him guilty. 

But he was not executed. 


F NM. B. All the judges that were in town were preſent, and 


concurred in the points of law. 

N. B. Many of the Scotch priſoners made force their de- * 
fence, and produced the fame fort of evidence as M*Growther 
did; and the fame directions in point of law were given as in 
his caſe: and the matter of fact, whether force or no force, 
and how long that force continued, with every circumſtance 
tending to ſhew the practicability or impracticability of an 
. 6m EIN 


Auguft 23, 1746. 
This day bills of indictment were found againſt Alexander 
Kinlech and Charles Kinlech and others of the rebels, to the 


* N.B. — this k ind were an excuſe, it would be in the power 
of any leader in a rebellion to indemnify all his followers. 


+ See 1 Diſcourſe, chap. 2. . 8. 
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| number 
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number 6f twenty-two. The overt acts were laid in different 


ſhires in Scotland, according to the reſpective caſes of che pri- 
ſoners. And then the court adjourned to the 141 


for the arraignment of the priſoners. 


September 2, 1746. | 
on this day (there being no other judge in town) Mr. 
Juſtice Fofer fat with two other commiſſioners for the ar- 
raigning the priſoners. Alexander Kinkch and Charles Kin- 
hh, and the reſt of the priſoners, who were Scotchmen-born, 
ypon their arraignment ſeverally delivered a paper into court, 
whereof the following is a c 


cc As I intend to inſiſt on the benefit of the Act of Union, 
« by which all the laws in Scotland at that time which concern 
* private right are ſaved to the natives of Scotland, and declared 
« to, be unalterable by the parliament of Great Britain, except 
« for the evident utility of the ſubjects within Scotland; and 
&« as I am a ſubje& born within Scotland, and ſtand indicted for 
<« treaſans charged to have been committed by me in Scotland, 
« I humbly beg that the court will be pleaſed to aſſign me 
« counſel and a folicitor to adviſe me as to the manner of fram- 
te ing, and the uſe to be made af this defence ; and that tha court 
« will be-pleaſed to indulge me in a few days time to adviſe 
« with them, before I am compelled to plead ; leſt by plead- 
« ing I may be deprived of the benefit of any ſuch defence.” 


Mr. Juſtice Fy/er told the priſoners, that copies of their in- 
dictments having been delivered to them in due time, they 
ought now to have been ready to plead ſuch pleas as they would 
ſtand by; and that the court expected they ſhould now plead 
accordingly. He told them withal, that if the matter contained 
in their papers would avail them at all, they would have the 
full benefit of it upon not guilty; ſince it amounts to no more 
than that their caſes are not within the act of the laſt ſeſſion, 
by authority of which act alone this court fits. They then ſe- 


verully pleaded not guilty. 


; (2 Wü. 157.) 
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The Cale of Ahh Kinhgb and' Charles N. 
loch. Oftober 28, 1746. Water 


RESENT Loud Chier'« Juſtice Willes, Mr. Juſtice 
Fele and Mr. Baron Clive ; Alexander , Kinloch and 
Charles Kinbch, who were the firſt of the priſoners concerned 


in the paper delivered the 2d of September that were brought to 


trial, were ſet. to the bar; and they agreeing in their chal- 
enges, one jury was ſworn and charged with them by the clerk 
of the arraignments. The junior counſel for the crown opened 

as inane, nt ltr goed nao wank pn 
the evidence. : 


| When the counſel for the crown had proceeded thus far, the 
Chief-Juſtice, before any evidence was given, tol>the'prifoners* 
counſel, that he was informed they had ſome objection to make 
in behalf of their clients, grounded on the Act of Union. 
Which objection, he ſaid, was proper to be ſpoke to before the 


counſel for the crown went into their evidence. 


Mr. Fedrell, one of the priſoners' counſel, ſtated his okjection, 
and ſpake largely to it. The Chief - Juſtice then faid, that the 
objection, being in nature of a plea to the juriſdiction of the 
court, could not be made on the iſſue of not guilty; nor could 
any evidence in ſupport of the objection be received upon that 
iſſue ; and therefore. propoſed that a juror ſhould be with- 
drawn; and that the priſoners ſhould have leave to withdraw 
their pleas of not guilty; and to plead this matter Ar- g 
Ae e might demur; and ſo the point would 
mn Aran oe: 


7 them into a difficulty, which they could not 
clear of, without the indulgence of the court. He 
would be intitled ex_ mere jure to the full 


Jed, that the principle he went upon was this, If there 


be any weight in the objection, it muſt be that the caſe 
of che priſoners is not within the act of the laſt ſeſſion, un- 


I 
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def which act alone this ſpecial commiſſion is executed And 
if it be not within that act, it is a caſe at common law; and 
conſequently, taking it to be a caſe at common law; if no 
overt act be proved in the county where the commiſſion ſits; 
and whence the jury comes, the priſoners muſt of courſe be 

| eee Rao dy Lk 

Sir Strange of with the crown ſtrongly inſiſted, 
. Nen intitled to the benefit of 
the objeRion on not guilty, if they could avail themſelves of it: 
and the attorney- general offered to wave all advantage that 
might be taken againſt the priſbners, if any advantage could be 
taken; and preſſed that the trial might go on upon the iſſue 
joined by tiem, and that the merits of the objection might be 


. 


But it was otherwiſe ordered. And a juror was withdrawn A jurot wit 
and the jury diſcharged upon the motion of the prlſoners“ drawn. 


counſel, and at the priſonefs' requeſt, and with the conſent of 

the attorney - general. And the priſoners withdrew their for- 

mer plea, in order that they might be feady the next day with 

their pleas to the Juriſdition in form, To which the attorney 
declared he would demur inffanter. | 


And the court adjourned to the next day: 
The entry on the record touching this matter is as followeth : 
Upon the motion of Charles Hamilton Gordon eſquire and 
m——— ode ire, being aſſigned as counſel for the de- 
fendants in this cauſe, and by their conſent, and alſo at the deſire 
and requeſt and by the conſent of the defendants now at the bat 
| bete, and alſo by the conſent of Mr. Attorney-general on behalf a 
the King, It is ordered by the court here, that Richard Foy : 
laſt of the jurors ſworn. and impanelled in this cauſe be with- 
drawn out of the panel; and that the reſt of the jurors in this 
cauſe be diſcharged; no evidence whatſoever having been given 
to the ſaid jury in this cauſe either en the part of the King or of 
the defendants, And it is farther ordered by the court here, that 
the ſaid defendants have leave to withdraw their pleas of not 
guilty by them formerly pleaded to the indifiment in this cauſe, 
and have leave to plead to the juriſdiftion of this court; and 
3 


thats 


Pleato the ju- 
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that the ſeid defendanti have time till to-morrow to pur in ſuch 
flea; and that they deliver copies of fuch plea to- Adv. Sharpe 
ſolicitor for the King in this cauſe by ight of the c clock this ouen- 
ing. And thereupon the ſaid defendants do new here at the bar 
withdraw their ſaid pleas r 
plea to the FO” of this court as aforeſaid. H 


O 29, 1746. 


On this day, preſent the ſame judges as yeſterday ; Alex 

ander Kinloch was firſt ſet to the bar and again arraigned, 
. Whereupon he tendered a plea, ingroſſed on parchment and 
ſigned by his counſel Mr. Gordon and Mr. Fedrell; to which 
the attorney- -general demurred, and the priſoner inſtantly joined 
in demurrer. 

And the ſaid Alexander Kinloch in bis e 
comes, and aving heard the indiftment aforeſaid read, and pro- 
teſting that be is not guilty of the premiſes charged in the ſaid 
indiftment, for plea nevertheleſs ſaith, that he ought not to be 
compelled to anſwer to the ſaid indifiment ; Becauſe be faith that 
the kingdom of Scotland before and until the time of the union of 
the two kingdoms of England and Scotland was regulated and 
governed by the proper laws and flatutes of that kingdom, and not 
by the laws or flatutes of the kingdom of England; and that ever- 
fince the ſaid union of the ſaid two kingdoms that part of the realm 
ef Great Britain called Scotland bath been, and yet is governed 
and regulated by the proper laws of that part of the ſaid realm 
called Scotland, and not by the laws of that part of the ſaid realm 
called England, 


And the ſaid Alexander Kinloch farther faith, that within 
the ſaid kingdom before the union of the ſaid two kingdoms, and 
until the ſaid union thereof, and within that part of Great 
Britain called Scotland ever-ſince the ſuid union, there hath been 
and now is & certain court called the court juſticiary; and that 
all and fingular offences of high treaſon committed within ths 
faid kingdem of Scotland before and wntil the ſaid union, and 
* within that part of the realm of Great Britain called Scotland 
fine the ſaid uni union by the natives thereof, apprebended or taken 
for ſuch offences there .(except peers of the realm of Great 

Britain) 
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Britain) have been and of right ought te be inqieirid of; heard and 
Urte mund in the ſaid court of jufticiaty the juſtices of that 
rowyt, of in ſore other tourts br before other jufticer within thi 
ſaid rrthn of Scotland heb the union, and within that part of 
the realm of Oreat Britain called Scotland fret the ſaid wnion ; 
and not in any courts or btfore any juſtites within the ram of 
England before the ſaid union, or within that part of the realm 
of Great Britain called England ſince the ſaid union. 

Aud the ſaid Alexander Kinloch farther ſaith, that Fochabars 
in the ſhire of Murray in the ſaid indiftment mentioned, the place 
where the ſaid offence contained in the ſaid inditment it ſup- 
deſcd to have been committed, before and until the ſaid union of 
the ſaid two kingdoms was within and parcel of tht ſaid king- 
dom of Scotland, and cver-ſince the ſaid union was and now is 
tain called Scotland. x 

And the ſaid Alexander Kinloch farther ſaith, that be tas 
born within that part of tht realm of Great Britain called Scots 
land (to wit) at Fochabars aforeſaid; and that at the tim 
toben the ſaid vffinice in the ſaid indifiment contained is therein 
Juppiſed to hive been committed and long before that time and 
fince, he the ſaid Alexander Kinloch was reſident and commorant 
within that part of Great Britain called Scotland (to wit) at 
Fochabars aforeſaid. And this he is ready to verify. Where 
fore the ſaid Alexander Kinloch prays judgment, If the court of 
our Lord the King here will farther proceed upon the indictiment 
aforeſaid againſt him, and that be may be diſmiſſed from the court 

| bere of and upon the premiſes, &c. 


dur preſent Sovereign Lord the King, who for our ſaid preſent 1 
Sovereign Lord the King in this behalf proſecuteth, as to the 
aid plea of him the ſaid Alexander Kinloch by him abeve 
Plcadad as aforeſaid, for our ſaid preſent Sovereign Lord the 
| King ſaith, that the ſaid plea and the matter therein contained 
are not ſufficient in law to preclude the court here from their ju- 
riſdition to hear and determine the high treaſon mentioned and 
ſpecified in the ſaid indifment, and above charged upon him — 

B 2 KR 
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ſaid Alexander Kinloch in and by the ſaid indidtment. Wheres 
fore for want of a proper and ſufficient anſiuer in this behalf he 
prayeth judgment, and that the ſaid Alexander Kinloch may 
anſiuer in court here to our ſaid preſent Sovereign Lord the 
King touching and concerning the premiſes aforeſaid. 

Hnd the ſaid Alexander Kinloch likewiſe, 


The priſoner's counſel admitted, that his caſe is within the 
letter of the act of the laſt ſeſſion by authority of which this 
court ſits ; but inſiſted, that by the known rules of conſtruction, 
if any great or manifeſt inconveniences do ariſe from adhering 
cloſely to the letter of the act, the court ought, and always 
doth depart from the literal conſtruction. 


The eonſtruction they inſiſted on was, that for offences 
committed in England, commiſſions might iſſue ſor 
and determining the ſame into any county of England; and 
for offences committed in Scotland, the like coimmſſions might 
iſſue into any county of Scatland, which would, they aid, 
anſwer all the ends of the act, mentioned in the preamble ; and 
would at the ſame time avoid all the inconveniences which the 
conſtruction contended for in behalf of the crown is attended 
with, 

They then mentioned ſeveral inconveniences attending ſuch a 
conſtruction of the act; ſome of which might poſſibly have 
merited the attention of the legiſlature at the time the act 

Mr. Attorney-general in. anſwer faid, that the rules of con- 
ſtruction as applied to acts of parliament grounded on inconve- 
niences, whether imaginary or real, hold in no caſes but where 
the meaning of the act is doubtful ; in plain cafes where the 
intention of the legiſlature is evident, it is the duty of the court 
to put the law in execution, and to leave all conſiderations of 
inconveniences to the legiſlature: and if the parliament-had in- 
tended that different commiſſions ſhould iſſue for the trial of 
treaſons committed in England and Scotland reſpectively, they 
would have faid ſo; they would not have impowered his ma- 
jeſty to iſſue commiſſions into any county or ſhire within the 
united kingdom. 

And 
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And the objection, he faid, is not new]; it was made, but 
without effect, in behalf of a Scotchman concerned in the re- 
bellion of 17130. 

The Lord Chief-Juſtice declared his opinion, in which the 
other Judges preſent concurred, that the priſoner's birth, reſi- 
dence and apprehenſion in Scotland, are facts perfectly immate- 
rial to the preſent queſtion j that they would have been fo if the 
caſe had been at common law); for at common law every man 


1 Geo. I. 6 3þ 


Is triable, not where he was born, reſided, or was apprehended, 


but where the fact was committed; that theſe facts being im- 
material, and the whole merits of the objection appearing on 
the face of the indictment, the priſoner might as well have de- 
murred to it, as pleaded in the manner he hath done, * 


That in ſo plain a eaſe as this is, arguments ab inconvenienti 
are of no weight; the law muſt take it's courſe : inconve- 
niences in plain caſes are proper only for the conſideration of 
the legiſlature, | * 

His Lordſhip obſerved, that the words, This realm, occur 
in four or five places in the act, and that in every place where 
they do occur, except in the clauſe in queſtion, they inconteſti- 
bly mean the united kingdom of Great Britain, and can mean 
nothing elſe : and by no rule of conſtruction can they be re- 
ſtrained in this ſingle clauſe, to that part of the kingdom call 
ed England, | | 


The court aver-ruled the plea, and ordered that the pri- 


ſoner ſhould plead over to the treaſon, and he pleaded not guilty. 
Charles Kinioch was then brought to the bar, and being ar- 
raigned a ſecond time on the indictment pleaded likewiſe not 
guilty : and both priſoners agreeing to join in their challenges, 
a jury (the fame perſons who were ſworn and charged with 
them yeſterday) was ſworn and charged with them, And they 
were both found guilty, but not executed. | 


I 


This was the caſe of William Hay upon the ſpecial commiſſion at Care: 
lil in the year 2716. The objeRtion was then intruduced not by way of plea 
to the juriſdiction, but by demurrer. And the court after hearing the pri- 
ſoner's counſel adjourned to the next day ; and having conſidered the arxu- 
ments of the priſoner's counſel agreed to over-rule the demurrer. Which 
being intimated to his counſel, he by leave of the court and with the conſent 
of che ſalicitor - general withdrew his demurrer, and pleaded guilty, | 


B3 Sir 
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- Sir Jobe Weadderburn's Caſe, November 4," 
1746, | 
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Motion in ar- 
reſt of judg- 
ment. 


Mr. Jodrell. 


Aberdeen, It was proved by two witneſſes, that he was 
with the rebels at Ab-rdeen ; and by thoſe 
that he was at divers other places with them. 1 

The king's counſel called | witneſſes who proved likewiſe, 


axciſe ; and that he did attually collect pi exciſe, in ſeveral 
places where the rebel army lay, by, yirtus of that appoints 
ment, for the uſe of the rebel army, 
The priſoner's counſel inſiſted that this ſort of evidence 
ought not to be admitted j for though collecting money for 
the ſervice of rebels is an overt act of high treaſofi, yet it not 
being laid in the indictment, no evidence ought to be given of 
it; and they relied on the ſtatute of the 7th of Ring But 
in this they were over-ruled, * tho reaſogs before given in 
the caſe of Deacon v. 


Z 
1 


MWMouemlar 15 4 | 
On this preſent the two Chief- Juſtices, Mr. Juſtice 
Bright, Mr. Reynolds, Mr, Juſtice Fbney, Mr. Juſtice 


Feſter, and Mr. Baron Clive; all the priſoners who were con · 
victed ſince the laſt execution were brou ou to the bar to re- 
ceive judgment. The two Ninlochs, Alexander and Charles, 
moved by their coynſel in arreſt of judgment: he took notice 
of the proceedings with regard to the priſoners on the 2$th and 
29th days of Q&ober, and inſiſted that their trial an the 29th 
(a jury having been ſworn and charged with them on the 28th) 
was a miſtrial, and the verdict a mere nullity. a 


He was proceeding to ſtate bis geaſons and authorities, when 
Lord Chief. Juſtice. Zee interrupted him and ſaid, That as there 
is @ variety of opinions in the books touching that matter, 
which is really a point of great conſequence, he thought it 
moſt advifabte to poſtpone the farther confideration of it to 
the next adjournment, when he ſhould deſire the aſſiſtance 


e the caſes of e E= i the ib . Tin, 40 tics 
706, &c. 
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of all the judges in the commiſſion, Then the court, after 
paſſing "ſentence on the ' others, adjourned to the 15th of 
VB. The court being full, and the bar crowded in ex- 
petition of the event of this motion, Mr, Juſtice Fyfer thought 
it not improper to to the purpoſe he ſpake on the 28th af 
Oftober ; und he That, from what was faid by the court 
on the 29th, he was confirmed in his opinion that the priſoners 
might ſafely have pleaded the general iſſue ; ſor if, as was then 
admitted, x whole merits of the objection appear on the face 
of the indictment, the priſoners undoubtedly might have had 
the benefit of it in arreſt of judgment. 80 that guacungque wid, 
whether they could have been let into it on evidence (as they 
certainly might) or in arreſt of judgment, they were not ill - 
adviſed in pleading the general ilue, | p 1 


December 15 1746. 


On this day, preſent the two Chlef - Juſtices, the Chief- 
Baron, Mr. Juſtice right, Mr. Baron Reynolds, Mr. Juſtice 
Abney, Mr. Juſtice Deniſon, Mr. Baron Clarke, Mr. Juſtice 
Fofter, and Mr. Baron Clive; Mr, Fodrell argued in behalf of 
the KXinhchs in arreſt of judgment. | 


He admitted, that there is a variety of opinions in the books 
touching the power of the court to diſcharge a jury ſworn and 
charged in a capital caſe; and that the praftice, during the 
. reign of King Charles the ſecond at leaſt, went in favour of 
that power, But he ſaid, that ever-fince the revolution the 
contrary practice hath uniformly prevailed; and even in the 
time of James the ſecond the judges in Lord Delamer:'s caſe 
declared, that a jury ſworn and charged in a capital cafe can- 
not be diſcharged, but muſt give a verdict; and common 
Juſtice, he ſaid, requires, that when a priſoner is brought upon 
his trial, and a jury is once ſworn and charged with him, he 
ſhould ſtand or fall by the event of that trial; otherwiſe his 
life may be brought in jeopardy for the fame fact as often as the 
mm ry og emma OD; his 


To ſhew that the law and practice before the reſtoration 
was with his clients, he relied on the authority of Lord Cole 
in his 1ſt Inſt, 227, b. and 3d Inſt. 110; and to ſhew that the 

3 judges 


4 St, Tri. 23% 


du 984.) 
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Judges fince the revolution concurred with Lord Cue he cited 
Carthew 465, where it is reported to have been ſaid by Helv 
at the fittings in Guildhall on the ninth day of November 1698, 
ny ad of des wn. and os 5 l I of 
„ England upon de 7 emſelves had agreed, a 
1 jury ſworn and charged in u capital caſe cannot be dis- 
« charged, though al the parties conſent to it,” 


He ſaid, that he had ſeen a MS, note of the ſame reſolution 
by the late Mr, Juſtice Tracy, which agrees in ſubſtance with 
Carthew's report of it. 


He obſerved, that according to Carthew's report and Tra- 
&'s MS. the judges at the ſame time came to a reſolution, 
that in criminal eaſes, not capital, a Juror may be withdrawn or 


jury diſcharged by conſent of all parties, but not otherwiſe, 


That the practice ſince that time in criminal caſes hath been 
conformable to this rule, For this he cited the caſes of The 
King and Morgan, Hilary 9 Geo, II, on an inditment for per- 
fury, and The King and Jelf, Trinity 7 Gee, II. on an indict- 
ment for barratry ; in both theſe caſes Lord Hardwick, he faid, 
at the ſittings refuſed to withdraw a juror at the prayer of the 
King's counſel, becauſe the defendants* counſel refuſed to con- 
ſent to it ; and cited this reſalution in Certhew, The uſe ke 
made of theſe two caſes was, that ſince this regard hath been 
paid to the authority of the reſolution in criminal caſes as re- 
ported by Garthew, he hoped the ſame regard * be now 
paid to that touching capital caſes. 


As to the matter of conſent, he obferved that eonſent may 
cure an irregularity, but cannot juſtify the breaking through 
any of the fundamental principles of law; eſpecially ſuch rules 
as are in fayour of a priſoner who is anſwering for his life. A 
priſoner in this circumſtance is hardly / juris he may be 
overawed or ſyrprized into. a conſent, manifeſtly to his preju- 
dice: and therefore the judges in the reſolution cited from 
Carthery (on which he relied as an authority in point with him) 
threw the circumſtance of the conſent quite out of the cals, 


Upon the whole he concluded that a8 2 ought to 
be arreſted, 


Te 
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To this it was anſwered by the counſel on the part of the ner. Attorney» 
grawn, that, except the reſolution reported by Carthew, there 4 
js not þ ſingle authority in the books which ſaith. that a Juror 11 
may not be withdrawn or the Jury diſcharged, even in capital 12 
caſes, with the conſent of all parties, That it was dong in the ft 
caſe of Man/il! ſo long ago as the 26th of Eliz. And all the 
Jud of Serjeant;-inn In Fist ſtreet then agreed, that It might 1 And. 104, 
z and had often, to their knowled been done, That 1% | 
the rule laid dawn by Lord Ce in his firſt and third inftitutes 
runneth in terms and doth not indeed except the caſe 
of conſent, but that caſe muſt be ſuppoſed to be excepted, 


That it frequently hath been done ſince Lord O' time, 
even without conſent, where the cireumſtance of the priſoner, or 
the demands of publick juſtice did require it. And for this they 
cited a Hale 295, 396, 297. 1 Vent. bg. Kel. 26, 47, 3% 


They ſaid they did not cite theſe books with an entire 

on of the practice in every inſtance in which it prevailed z 

ſome of the caſes, particularly Wditebread"s; ought never . 81. Tü. 0:4, 
to be drawn into example ; but only to ſhew what the opinion 

of thoſe times was, = 3 


That the opinion of the judges in Lord Delamere's. caſe 
doth nat affect the preſent queſtion j fax the only queſtion pro- 
poſed to the judges was, Whether in the trial of a peer in the 
court of the Lord High-Steward the court might, after evidence 
given, adjourn the peers-triers from day to day, The judges 
did not preſume to anſwer that queſtion, it being a point of 
udicature, of which that court alane was the proper judge. 
ut they did ſay, that, in the caſe of a common jury (worn and 
charged, they ought to give their verdict before they are diſ- 
charged : meaning only, that a jury in a capital caſe cannot be 
adjourned and ſeparated after evidence given, but muſt be kept 
together till they agree on their verdit, The occaſion which 
led them to ſay this ſheweth, that the caſe of an adjourn» 
ment was what they had then in contemplation, and not the 
caſe of a total diſmiſſion of the jury; and fo doth the reaſon 
they give for the practice; this, they ſay, is done for fear 


of tampering and corruption, In the caſe of a bare adjourn- 
ment there may be room for this fear, but in the caſe of 


2 Hale 224. 


1 Hale 33. 


Krenn 


cannot. 
They infitsd on Red's cafe u a cle in helm far had 


. -, the priſoner's counſel taken exceptions to the indictment com- 


ing within the reſtrictions of the act of the 7th of King Mil. 

ligm; and had thoſe exceptiqns been allowed, the indictment 

muſt have been quaſhed, and the jury, though ſworn and 

muſt have been diſmiſſed: and yet it cannot be ima · 

gined, that. the quaſhing that indictment and diſcharging that 

2 would =: diſcharged the priſoner from anſwering to the 
treaſon on a freſh bill of indictment. 


400 the theee-cefihations aperted by Aalen Go. wo 
laſt, they hald, are moriſeſtly againſt law, in the latitude laid 
down: in that book. . The King in a civil caſe may by his 

tive, withdraw a juror, for he cannot be naonſuited ; 
and it is frequently done in informations. in the Exchequer on 
account of the revenue; and though the court refuſed to do it 
I hs ex of Aber td e on heat de er 
the caſe of one Wilkinſon, Paſchæ 6 Gee. II. which was an - 
dictment for miſapplying money raiſed on the ſcave 
the court did difcharge the jury at the prayer of M. Les Juſtice 
e of te Kings con) int d. dla 
confent, a 


It is-objedted, that a peice may be drawn inta a oonſent 
to his on prejudice ; but certainly a priſoner may do much 
more than conſent, he may abandon all defence, he may plead 
guilty. He may on his trial wave all his challenges and put 
himfelf on the firſt twelve that ſhall appear. An acceffary 
cannot be brought to his trial before the principal is convicted 
ar outlawed; but if he pleaſeth he may wave that privilege 
and fubmit himſelf to a trial, and it ſhall not be error becauſe 
hi tonſented, Beſides, in the preſent caſe, what was done was 
at the prayer of the priſoners, and, as the court then took the 
edſd, manifeſtly for their advaytage. 


Caſes may happen, where n 
and out of regard to the priſoner, ought ta diſcharge the 
Jury, and poſtpone the trial, The caſe put by Lord 
Hale of 8 madman putting himſelf on his trial is ſtrong to 

this 
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this purpoſe ; and other caſes of the like kind way be 
put, e 64 
On the whole they prayed judgment for the King, 
a copy whereof he brought into court, It was an indictment 
for murder, and not guilty pleaded, The jury, having heard all 
the evidence, withdrew to conſider of their verdict, and 
returned, delivered their verdi& into court in writing; 
being examined by the court how they came by-that writing 
confeſſed it was delivered into their hands by the priſoner at 
the bar as they paſſed by him. The court thereupon diſcharged 
the jury of the priſoner, and committed them for this miſbe. 
haviour ; and a new venire was awarded; and the ſecond jury 
brought him in not guilty. rut 4 


The arguments being long, and the day far-ſpent, the court 
deferred giving their opinion to the 20th, _ 


December 20, 1746. 

On this day, preſent the ſame judges as on the 15th; Opinions of the 
the court delivered their opinions ſeriatim. And all, except Judges. 
one, agreed, that judgment ought to paſs upon the priſoners. 
They agreed, that admitting the rule laid down by Lord Cote 
to be a good general rule, yet it cannot be univerſally binding : 
nor is it eaſy to lay down any rule that will be ſo, The rule 
cannot bind in caſes where it would be productive of great 
hardſhip or manifeſt injuſtice to the priſoner. 

In the prefent caſe, the priſoners were adviſed upon their 
trial to object to the juriſdiction of the court; but having 
pleaded to iſſue, it was faid that they were too late with that 
objection. In order therefore to let them into the benefit of 
this objeQion, liberty is given them, at their requeſt, to with · 
draw their plea of not guilty, before, evidence given, and to 
plead to the juriſdiction. Now the plea of not guilty being 
withdrawn; the jury had no iſſue to try, nor evidence before 
them, and muſt of courſe therefore be diſc and conſe» 
quently the priſaners have no right to complain of that which 
= neceſſary conſequence of an indulgence ſhewn them by 

court, 


The judges who concurred in this opinion paid little 
regard to the reſolution reported by Carthery; e for 
the 


— — — — 


— — — - 
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the reafons inſiſted on by the counſel for the crown, but be- 
cauſe, as no other printed report of that time taketh any notice 
of this reſalution, it is very doubtful whether there ever was 
any ſuch reſolution or not; eſpecially ſince Mr, Baron Clarke 

informed the court that he hath a MS. report of the late Lord 
Chief-Juſtice Eyre of the caſe of The King and Perkins, in 
6 ty caſe Garthew ſuppoſeth Holt to have reported this reſo+ 


The caſe was thus, n was indicted for perjury in an 
anſwer in Chancery; the iſſue catne on to be tried before Holt 
at the fittings in Grildhall the vinth day of November 1698, 
when the bill was produced by the counſel for the proſecution 
in order to intitle them to read the anſwer, it appeared that the 
bill had never been filed, fo that neither bill nar anſwer could 
be read. Holt offered to ſtay till the proſecutors could ſend 
the bill to the office and have it filed. But they foreſceing that 
it could not be done in any reaſonable ti ne, their counſli infited, 
on behalf of the crown, upon withdrawing a juror: Holt would 
not allow of it, and the defendant was acquitted, 


Holt upon this occaſion ſaid, „I have had occaſion to con» 
« ſider of this matter. In criminal cafes a juror cannot be 
« withdrawn but by conſent: and in capital caſes it * 
« be done, even with conſent,” 


This is the whole of the cuſe, us reported by vi act's 
wore of any reſolution of the judges on the . And Holt's 
manner of expreſſion, / have had occaſion to conſider, ſeemeth to 
imply that the opinion he gave _ 4 


With regard to Tracy's MS: it was obſerved by Mr, Juſt 
Abney, that Tracy was ® not an Engl/iþ judge at the time the 
judges are ſuppoſed to have come to theſe reſolutions, ar\ even 
ſo early as the year 1698 and therefore he muſt have taken 
up the matter upon report at ſecond hand, 

They all agreed, that the opinion of the judges in Lord Dela- 
were's caſe doth not affect this queſtion for the reaſons in- 
ſiſted on by the King's counſel ; and joined in condemning 
the proceedings in the caſes of MI hitebread and Femuick, ay 
cruel and illegal. 


K— 


— 


5 * He was an 7 % judge at this time. 
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Tube learned judge who diſſented admitted, that the diſcharge ($i Marti 


ing the jury in the preſent caſe was an inſtance of great in- 
——.— towards the priſoners. But he thought it ſafer to 
adhere to the rule of law, which is clearly laid down by lord 
le, than, upon any account, to eſtabliſh a power in judges, 
which, it is admitted, hath been groſsly abuſed, and may be ſo 
again. ve 
Ne obſerved, that Man/e!Ps caſe was the firſt, and, except the 
preſent, is the only caſe, wherein the priſoner's conſent appears 
to have been taken: and that the aſking the priſoner's conſent 
in ManſelPs caſe plainly betrayeth a conſciouſneſs in the judges 
that the thing was irregular, and could not be done at the diſ- 
cretion of the court. 


Caſes, he ſaid, have been put, where the circumſtances of 
the priſoner ſeem to require that ſuch a power ſhould be lodged 
in the court : and other caſes may be put, where publick juſtice 
ſeemeth to require the ſame. But theſe are particular and 
ſingle inconveniences ; and the policy of the law of England, 
and indeed the true principles of all government, will rather 
ſuffer many private inconveniences, than introduce one publick 
miſchicf, 


| He conſidered the trial by the ſame jury which is (worn and 
charged with the priſoner, as part of the jut publicumy as & 
ſacred depoſitum committed to the judges, which they ought to 
deliver down invlolate to poſterity z and concluded, that, the 


trial on the a9th being irregular, no judgment ought to be 
given on that conviction, 


But judgment was given as In caſes of high treaſon, 


Mr, Juſtice Faller delivered his opinion in this eaſe as 
followeth, x | 


This caſe hath been very well argued at the bar; but the 
counſel on both fides went into the general queſtion, touching 
the power of the court to diſcharge juries ſworn and charged 
in capital caſes, farther than I think was neceſlary, 


The general queſtion is a point of great difficulty, and of 
mighty importance; and I take it to be one of thoſe queſtions, 
which are not capable of being determined by any general rule 
that hath hitherto been laid down, or poſlibly ever may be. 
For I think it is impoſſible to fix upon any ſingle rule which 


Call 


29 
right.) 


Kel. 26, 52. 
Comb. 401. 


1 Vent, 69. 


2 Hale. 20 6, 
296, 297+ 


2 St. Tri. 827 
Las. : 
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enn be made to govern the infinite variety of caſts which may 
dome under this genetal queſtion, without manifeſt abſurdity ; 
and in ſome inſtances, without the higheſt injuſtice, 

I therefore chooſe to conſider the preſent queſtion ſingly as 
it ſtandeth upon the record, and to throw out of it every con- 
ſideration that is foreign to it z and poſſibly, by fo doing, moſt 
of the objections which have been made in the preſent caſe may 
receive this ſhort anſwer, That they are levelled at an improper 
exerciſe of the power, but do not reach the preſent caſe, 


The queſtion therefore is not, Whether a jury may be diſ- 
charged after evidence given, in order to the preferring a new 
indictment better ſuited to the nature of the caſe; where, 
through the ignorance or colluſion of the officer, or the miſ- 
take of the utor, the fact laid varieth from the real fact, 
er cometh of it in point of guilt, | | 

This was frequently done before the revolution, and in 
ene or two “ inſtances ſince, But this is not the 
queſtion, g 

Nor is the preſent queſtion, Whether the court may diſ- 
charge a jury ſworn and charged, where undue practices appear 
to have been uſed to keep material witneſſes out of the way; 
or where fuch witneſſes have been prevented by ſudden and un- 


foreſeen accidents. 7 | 


This likewiſe is not the queſtion, and I give no opinion on 

it; only let it be remembered, that Lord Chief- Juſtice Hale 
juſtifieth this practice, which, he faith, prevailed in his time, 
and had long prevailed, by ſtrong arguments drawn from the 
ends of government and the dertiands of publick juſtice, 
Nor is it now a queſtion, nor, I hope, will it ever be a 
queſtion again, Whether in a capital caſe the court may, in 
their diſcretion, diſcharge a jury after evidence given and con- 
cluded on the part of the crown, merely for want of ſufficient 
evidence to convict ; and in order to bring the priſoner to a 
ſecond trial, when the crown may be better prepared. 


This was done in the caſes of M bitebread and Fenwick, and 
it was certainly a mt unjuſtifiable proceeding. I hope it will 
never be drawn into example, 


1 — 


* See Ame Hawkins caſe, infra, p. 38, 39+ (And ſee p. 325.) 
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Nor is the preſent queſtion, Whether the bare conſent of 
the priſoner, unaſſiſted by counſel, and conſenting td hit own 


prejudice, will render the court quite mann 
n 


This was done in the caſe of Manſel, which hath been cited 
at the bar: dur 1 think it ought not to have been done; for, 
what the record ſaith of the uncertainty and 

- inſufficiency of the verdict, the truth of the caſe was no more 
than this, The jury were not agreed on any verdict at all; and 
Pre 
ſend them back, and to keep them together, till they ſhould 
agree to ſuch verdict as the court could have received and 
recorded : and the priſoner ought not to have been drawn into 
any conſent at all; for in capital caſes I think the court is ſo 
far of counſel with the priſoner, that it ſhould not ſuffer him 
» to any thing manifeſtly wrong, and to his own pre- 


J 


I thought proper to premiſe theſe things, in order to clear 
the preſent queſtion of every conſideration which I take to be 


foreign to it. | . 


And now I will ſtate what I take tobe the e 
And that is, 


Whether in a capital caſe, where . 
full defence by counſel, the court may not diſcharge the jury 
upon the motion of the prifoner's counſel, and at his own re- 
queſt, and with the conſent of the attorney-general before evi- 
dence given, in order to let the priſoner into a defence, which, 
in the opinion of the court, he could not otherwiſe have been 
let into. 

And I am clearly of opinion, that a jury may in ſuch a caſe 
be diſcharged ; and that the diſcharging — theſe 


eircumſtances, will not operate fo as to diſcharge the 
from any future trial for the ſame offence. 


It ſeems that an opinion did once qa, that a jury, once 
ſworn and charged in any criminal cafe whatſoever, could 
not be diſcharged without giving a verdict; but this opinion 


£ And. 1044 


is exploded.in Ferrar's caſe, and it is there called a common tra- Ray. 84. 


dition, which had been holden by many learned in the law. 


My 


P, 267, 


21 K. III. 18. 


Corone, 44 


be layeth down the rule in very general terms, in the paſſages 
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| My Lord Cate was one of thoſe learned men who gave into 
this tradition, as far, at leaſt, as concerneth cdpital caſes ; and 


which have Been cited on behalf of the priſoners from his firſt 


- and third inſtitutes. 


The ſame rule is laid down in Hale's Summary of the Pleas 
of the Crown; a very faulty incorrect piece, never reviſed by 
him, nor intended for the preſs. 

But as his lordſhip in his Hiſtory of the Pleas of the Crown 
juſtifieth the contrary practice, his authority is clearly on the 
other ſide of the queſtion : and his authority Is the more to be 
regarded, becauſe he had ſeen and well conſidered the paſlages 
cited from Lord Ce; though I believe the rule, as it ſtandeth 
in his ſummary, hath contributed not & little to the confirming 
many people in Ge's opinion, 

My Lord Cote layeth down the rule in very general terms; 
but he hath not given us any of the principles of law or rea- 
fon whereon he groundeth it. He hath indeed, in his firſt In- 
Kitute, cited one, and but one authority in ſupport of it, and 
that authority doth not, to my apprehenſion, in the leaſt war- 
rant it, 


A man was indicted for larceny, and upon his arraignment 
pleaded not guilty, and put himſelf upon the country: and after- 
wards, when the jury was in court, he prayed the liberty to be- 
come an approver z and this was denied him; for when iſſue is 
joined, it ought to be tried, And he was tried and found guiltyy 
and hanged, | 


This is the whole of that caſe. Here is not the leaſt intitnas 
tion given of any general principle, that a jury once ſworn atid 
charged cannot be diſcharged without giving a verdi& z nor did 
the court, as I apprehend, go upon that principle. It went 
upon a principle quite different, a principle adapted ſolely to 
the caſe then before the court, which I ſhall mention pre · 


| ſently. 


Indeed Fitzherbert, who abridgeth this caſe, doth ſay, that 
the reaſon of the judgment was, that the inqueſt, having been 
once charged, could not be diſcharged ; which poſſibly might 
induce Lord Coke to draw the fame concluſion from that 


caſe. 
t But 
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Dut the reaſon given by Fitaberbert is not the reaſon given 

l Nor doch it ſo much as appear by the bock, that 
the jury was fworn; the words of the boak ar, #; Lys quent 
Pengueſt fuit icy,” afterwards when the jury was here, or in 
court; whether ſworn or not doth not appear by the book. 
But whether the jury was ſworn or not, there was not the leaſt 
occaſion to reſort to any general principle, That a jury once 
. ſworn cannot be diſcharged : becauſe there was, as I hinted be- 
fore, another rule at hand adapted to the caſe of an approver, 
which, I think, wholly governed that caſe, 
5 And the rule was this ; that a perſon who had once pleaded 
to iſſue could not after that be admitted to a confeſſion in 
order to ſave his own life, by charging other perſons ſuppoſed 
to be his accomplices in the ſame fact: for, by once ſolemnly 
denying the fact upon his arraignment, he had, in the opinion 
 ofthoſe times, loft all credit, and ſo could not be received as an 
evidence againſt other people. 

This rule is laid down by Stanford, and it prevailed for a 
long time : and it is obſervable, that Brooke, who abridgeth 


this very caſe, carrieth the reaſon the court went upon no 


Pl. Cor. 144. B. 
Bro. 


farther than the law then went in the caſe of an approver; his 


words are, A man was arraigned for felony and pleaded not 
« puilty, and afterwards would have become an approver, and 
« was not ſuffered, becauſe he had joined iſſut befort.”” Not be- 
cauſe the jury was ſworn and could not be diſcharged, but be- 
cauſe he had, on his arraignment, denied the fact. | 

- This then Rindeth the caſe with regard ue Wo fingle au- 
thority cited by Lord Cake, The judgment did not go upon 
the general principle laid down by him and Fitzherbert, but 
upon a principle peculiar to the caſe of an approver. . 

It muſt be owned, that the judges did in after-times abate 
of their rigour,with regard to the caſe of approvers; and did 


admit perſons to the liberty of approving, not only after iſſue 


Joined, but even after the jury was ſworn and evidence in part 
given; but ſeldom after the evidence gone through and con- 
cluded ; as appeareth from ſeveral inſtances mentioned by Lord 


C | But 


2 Hale 23s, 
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Baut then it muſt be owned, on the other hand, that whenever 
nn 
hid down by Coke and Fitzherbert. 2 


I will only add, with regard to this point, that the admitting, 
or, not admitting perſons to become approvers, was always con- 
ſidered as hong fs diſcretion in the court; as a matter 
of grace, and not of right: and yet we ſee, that, in a matter of 
mere diſcretion, the court did frequently, upon the ſpecial cir- 
cumſtances of the caſe, diſcharge juries, after they were ſworn 
 *nd arged, ang had ia pare heard the evidence. 


"Theſe inſtances therefore muſt be conſidered as fo many 
| exceptions to the general rule; though, I canfefs, they do not 
n 
priſoner to his trial by another 
| reer 
part of the priſoners cannot be true in the latjtude the words 
import: and, I think, they do in part ſhew, what I hinted in 
the beginning, that 'no general rule can govern the diſcretion 
of the court on this queſtion in all poſſible caſes and cireum- 
But this will appear in a ſtronger light in thoſe caſes where 
the oĩreumſtances of the priſoner appear on his trial to be 
Sr injuſtice 
to hům. 
een but 
as this is a point which ought to be treated with great caution, 
I think it ſafer to cite a caſe which I find ſtated to my hand, 
than to ſuppoſe and argue from any caſes of my on. 

The caſs mean i ht put by Lond Ae which was men- 
- tioned the laſt time at the bar, 


In caſe a man a en eee 
u plead to his · indictment and put himſelf on his trial; and it 


- « appeareth to the court, on his trial, that he is mad; the 

-« judge, in diſeretion, may diſcharge the jury of him, and re- 
& mit him to n aſter che recovery of his under- 
« ſtanding.” 

-But without reſorting to ,authorities in a plain 8 the 
common ſenſe and feeling of mankind, the voice of nature, 
reaſon, and revelation, all concur in this plain rule, That ns 

| man 


mean is. to. be condemned unheard; and n. 
ought to proceed to the condemnation of a . 
providence of God is rendered totally incapable of 
for himſelf, or of inſtructing others to ſpeak for him; 
common ſenſe will at the ſame time tell us, that the bare poſt- 
poning NN theſe circumſtances, will not diſcharge 
te priſoner ken future ald, when his ps dbl 
ſhall be removed, | 
This caſe is ſurely an exception to any general rule that the : 
wit of man can lay down on thus point ®, 


Another caſe, which I take to be an exception to — 
neral rule contended for in behalf of the priſoners, is, when by 
the indulgence of the court, and the conſent of the attorney- 

the trial of the iſſue goeth off after the jury ſworn and 
charged; in order to intitle the priſoner to ſome advantage in 
point of defence, which in the rigour of the law he could. not 
otherwiſe be intitled to. 


FE 


15 


And this, I apprehend, appeareth from the caſe of Ryeok- z Tri, 643. 


wood, which alſo was cited at the bar. 


In that caſe the jury was ſworn and caged, and the 
indictment opened by the King's counſel, The priſoner's 
counſel then offered ſome exceptions to the indictment, appre- 
hending, as they ſaid, that fince the act of 7th King V. de- 
clareth, that the exceptions therein mentioned ſhal} not be taken 
after evidence given, the priſoner, by a favourable conſtruction 
een een exceptions at any time befdre evi- 


The court was ey HPP REY ers that the priſoner's 
cougſel had lapſed their time for taking any exceptions at all: 
that the proper time for taking exceptions is before iſſue jained, 
or at leaſt before the jury ſworn. 

And yet it being a caſe of life, and on a new act of parlia- 
ment, the court did agree that, in that inſtance only, the coun- 
ſel ſhould be at liberty, with the conſent of the attorney-general, 
to. take their exceptions; confining themſelves to the excep- 
tions mentioned in the act, of which * have the 
benefit in arreſt of judgment. 

The priſoner's. counſel declined 1 
tions under that reſtriction, and ſo the trial went on. — 


LM „ 


— 


* ene fe 76.) 


had 


— 
. _ 
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had exceptions under the reſtrictions of that act been taken 
and allowed, the indictment muſt have been quaſhed, and the 
jury then ſworn and charged muſt have been diſcharged withour 
giving a verdict. 

Lord Chief-Juſtice Holt did not come readily into the ex- 
pedient, propoſed by the reſt of the judges, of letting the pri- 
ſoner's counſel into their exceptions, even with 9 
the attorney- general ; and in the concluſion declareth, that the 
attorney could not conſent to it, unleſs be would alſo conſent to 
diſcharge the jury. 

"Theſe are his words, as I have taken them from the printed 
trial. His lordſhip ſurely at that time entertained no doubt, 
that at the prayer of the priſoner and his connſel, and with the 
conſent of the attorney-general, a jury ſworn and charged in a 
caſe of high treaſon might be diſcharged. The other judges 
preſent (who were the Lord Chief-Juſtice of the Common 
Pleas, the Lord Chief-Baron, and four of the puiſne Judges) 
- muſt certainly be of the fame opinion; otherwiſe they would 
never have given way to the taking of exceptions, which if 
they had been allowed muſt have ended in diſcharging the jury, 
and at the ſame time could not, in the nature of things, have 
operated, ſo as to diſcharge the priſoner from anſwering to ano- 
ther indictment for the ſame offence, 


It is ſaid, on the authority of a very ſhort and imperfect 
note in Carthew, that, in leſs than two years afterwards, all 
the judges of England upon debate among themſelves came to 
a reſolution, that in capital caſes a juror nt by — 
though all parties conſent to it. 


It was very ne cont for the" hind, 
Upon what t des this debate among the judges was had? 
Whether any caſe was then depending in judgment before them 
which pave riſe to the conference, and which was to be go- 
verned by this reſolution, and what were the particular cir- 
cumſtances of that caſe, if any ſuch there was? * Theſe queſ- 
tions, I ſay, were very properly aſked : for the true extent-of 
all rules of this kind, however generally they may be penned, 
is, and always will be, in a great meaſure, adjuſted by the cir- 
— eG n 
"rule appears to be given. G 
oY It 


* 
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It ſeems, endeavours have been uſed to come at the neceſſary 
light. in: wech particulars,. but. to uo purpoſe: only it is ſaid 
upon the authority of a Ms. of «. late learned judge, that this 
reſolution, among others, was taken upon a conference 
the judges in relation to an indiẽtment againſt the then ſheriff 
of Londen for a bare miſdemeanour ; but what were the cir- 
cumſtances of that caſe, or what became of it doth not appear, 

And therefore, I freely own, this extrajudicial opinion (for with 
regard to capital caſts it is extrajudicial) weigheth very little 
with me in the preſent queſtion z and doth by no means ſhake 
the authority of Rookwoed's ® caſe, which I take to be a caſe 
very nearly in point with the preſent, and moreover was a 
caſe where the point did judicially come before the court, and 
in which the court had the affiſtance of very able counſel on 
both ſides of the queſtion. 

The only difference between the caſes is this ; Rookwood 
could not have had the benefit of his exceptions without the 
indulgence of the court, and conſent of the attorney- general; 
whereas the priſoners at the bar might, in my opinion, have 
had the full benefit of their point of law without either, I 
need not repeat what I ſaid on this head the laſt time I ſpake 


Tracy, 


of this matter. But as a doubt aroſe on that point, the ex- 


pedient now under conſideration was thought of. This ex- 
pedient the court came into at the prayer of the priſoners and 
their counſel, and with the conſent of the attorney - general. 

Not to bring the priſoners lives twice in jeopardy, (which 
is one great inconvenience of diſcharging juries in capital 
caſes,) but merely in order to give them one chance for their 
lives, which, it was apprehended, they had Joſt by pleading to 
iſſue, 

Nor was it done to poſtpone their trials to an unreaſonable 
diſtance, when their witneſſes might be dead, or wearied out 
by a long and expenſive attendance, (which is another great 
inconvenience which may attend the diſcharging of juries at 
difcretion, and was an ingredient of great hardſhip in the caſes 
of Mpbitebread and Femuick,) but in order to bring them to a 
trial with all the ſpeed. that might be, in caſe their plea 


ꝶꝶ—— 
— 9 — Red — EI” — i. 4 * : * » 


® See Holt's and Tracy's opinion in 2704, in the caſe of Arne Hawkins, at the 
end of this caſe. p. 38, 39. 


C 3 ſhould 


ſhould de over-ruled: and accordingly they were tried the 
very next day, as foon as judgment was given on their plea. 
Upon the whole, my opinion is, that all general rules, touch- 
ing the adminiſtration of juſtice, muſt be fo underſtood, as to 
de made conſiſtent with the fundamental principles of juſtice : 
and conſequently all caſes where a ſtrit adherence to the rule 
would claſh with thoſe fundamental principles are to be con- 
ſidered as ſo many exceptions to it. The caſes I have men- 
tioned, and many others which might be mentioned, are ex- 
ceptions to the general rule inſiſted on in behalf of the pri- 


The caſe at bar is, I think, an exception to that rule nd 
at the ſame time ſtandeth clear of the inconveniences men- 
tioned by the priſoners counſel. 


The diſcharging the jury in this caſe was not a ſtrain 8 
vour of prerogative; it was not done to the prejudice of the 
priſoners; on the contrary it was intended as a favour to 
them, | 


In that light, I fay, it was conſidered by the court; in that 
light it was conſidered by the priſoners and their counſel, and 
accordingly they prayed it; and in that light Mr, Attorney- 
general, with his uſual candour, conſented to it. 1 


And in that light I know of no objection in point of law or 
reaſon to it. And therefore I am of opinion er N 
ought not to be arreſted. 


Mr. Juſtice Tracy's MS. having been cited in the fore- 
going caſe by the priſoners? counſel and taken ſome notice of 
by the court, I think it not amiſs to ſubjoin from the ſame MS, 
which I had not then ſeen, a report of the following caſe. 


&« At the ſeſſions at the Old Bayly before Eafter term 1704, 

« Anne Hawkins was indicted for breaking the manſion-houſe 
« of Samuel Story in the night-time. It appeared on evidence, 
« that the houſe belonged to the African company, that Story 
&« was an officer of the company, and that he and many other 
&« perſons as officers of the company had feparate apartments in 
& the houſe, in which they inhabited and lodged ; and that the 
« apartment 
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« apartment of Story was broke open. It was holden by Halt 


39. 


« chief-juſticey myſelf; and Baron Bury, That the apartment os (7100-2? 


t Hale, 622. 


« Story could not be called bis manſion-houſe; becauſe he and 357. Laach 267.) 


« the others ihhabit in the houfe merely as officers and ſervants 
« of the company: and thereupon the jury was 9 of this 
« indiftment, a if tf amid and lad to be the manſion» 
| c houſe of the company,” 


Tue record hath been looked into. It warranteth the re- 
port of the learned judge in the ſubſtantial parts of it, though. 
in fome points it is defective. Two bills were in fact preferred 
againſt the woman, the firſt for burglary and larceny in the 
dwelling-houſe of Samuel Story, to which ſhe pleaded. and put 
herſelf upon the country. The ſecond for burglary and Jarceny 
in the manſion-houſe of the African company, in which ſhe is 
charged to have committed the burglary upon the ſame day, 
and to have ſtolen the very ſame goods as in the former bill. 


It appeareth upon this ſecond bill, that ſhe was acquitted of 

the burglary and found guilty of the larceny ; but it doth, not 
appear by any entry on the firſt, that the court proceeded on it 
farther than the receiving and recording her plea, and remand- 
ing her to Newgate ; probably till the ſecond amended bill could 
be prepared and ſent to the grand jury, But certainly it is 
more reaſonable to impute this defect to the neglect of the of- 
fcer who omitted to make the proper entry, than to imagine 
that the learned judge was totally miſtaken in a plain matter of 
fact, falling within his own knowledge. 
Another circumſtance which may beget ſome doubt might 
be, and probably was, owing to mere accident. The firſt bill is 
now found upon the file among the indictments of the then next 
preceding ſeſſions [ March 8th, 1703.] But it ought to be re- 
membered, that geither Holt, Tracy nor Bury attended at that 
time; and that it appeareth by the record that they all did at- 
tend at the following ſeſſions ; at which time, according to the 
judge's report, the point came under conſideration upon evi- 
dence given on the firſt bill, and the ſecond amended by the 
— gra 


C4 The 


| | (1 Wilf, 1 5c.) 


A perſon at- 
tainted of trea - 
jon eſcapes, 
and is retaken. 


a The Caſe of Mr. Charles Ratehifh, Michaelmas 
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20 Geo, II. in the King's Bench. 


TE was concerned with his brother, the late earl of Der- 
1 twentwater, in the rebellion of 17153 and in May 1716 
was convicted and attainted of high treaſon before ſpecial com- 
miſfioners of oyer and terminer purſuant to the act of the firſt 
of the late king. While he was under ſentence of death, and 
before the act of general pardon of the third of the 
late ® king paſſed, hs inade his eſcype Gut of . and got 
over to France. | 
At the latter end of the year 1745 be was, with ſome other 
officers, French, Scotch and Iriſh, taken on the coaſt on board a 
French ſhip of war which was loaden with arms, ammunition - 
and other warlike ſtores, bound, as was ſuppoſed, — 
where the rebels were at that time in arms. 


On Friday the 21ſt November 1746, he was brought to the 
bar by virtue of a habeas corpus directed to the conſtable of the 
Tower or his deputy ; and the record of his conviction and at- 
tainder was at the ſame time removed thither by certiorari. 
The habeas corpus with the return, and alſo the certiorari 
and record of the conviction and attainder being read, the ſub- 


ſtance of the record was opened to him in Engliſh by the ſe- 


condary on the crown fide ; who then aſked him what he had 
to ſay why execution ſhould not be done upon him according to 


the judgment. He prayed, that counſel might be aſſigned him, 
and named Mr. Ford and Mr. Jadrell; who were accordingly 


aſſigned his counſel. 
They prayed a few days time, that they might have an op- 
portunity of knowing from the priſoner himſelf the truth and 
merits of his caſe ; which was granted. 

They alſo prayed a copy of the record ; which was denied 
them. But the officer, by the direction of the court, read 
over the indiftment a ſecond time very diſtinctly, and the 


* 


® See the 45th ſect. of the act. 
priſoner's 
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priſoner's counſel took notes mam or- 
dered up on Amday next. | 


His counſel x ˖— they might-have. 


acceſs to their client at all ſeaſonable times. But his folicitor- 


admitting that he had obtained a warrant from a ſecretary of 
ſtate to the ſame purpoſe, the court did not make any rule in 
the caſe, nor did the counſel preſs it; but the court declared, 
that if the ſecretary's warrant had not been obtained; they. 


would have made ſuch rule; for the priſoner is now the pri- 
ſoner of this court ; and the lieutenant of the Tower is, as far 
as concerneth the priſoner's caſe, a miniſter of this court, and 
PEO MAE: 


' November 24, 1746. 
lr 
raigned he, ore tenus, pleaded, That he is not the perſon men- 
tioned in the record before the court. The attorney-general, 
ore tenus, replied, The priſoner is the ſame Charles Ratchffe 
mentioned in the record, and this I am ready to vetify ; and 
iſſue was joined, 

The priſoner's EGunſel preſſed Rrongly to put of the trial ef 
this iſſue, upon an affidavit of the priſoner, which was ſworn 
in court, that two material witneſſes named in the affidavit are 
abroad ; one of them at Bruſſels, and the other at Saint Ger- 
mains; and that he believeth they will attend the trial if a rea- 
ſonable time be allowed for that purpoſe. But the court refuſed 
to put off the trial, and a venire was awarded returnable in- 
flantty : For, faid the court, this proceeding is in nature of an 
inqueſt of office, and hath always been conſidered as an inſtan- 
taneous proceeding, unleſs proper grounds for poſiponing the trial 
be laid before the court. It was fo conſidered in the caſe of 


The King againſt Barkſtcad and others upon the ſame iflue as ! 


this is. A venire was awarded, and a * jury returned and 
 tworn in/tantty to try that iſſue, It was ſo conſidered likewiſe 
in de rtr 
Michaelmas the ſecond of this King. 


If Mr. Ratcli 7 hath any thing to offer which may give the 


court reaſonable grounds to believe, that his plea is any thing 


— 


® See the record if. in Dr. Cam ros caſe, p. 117. | 
+ See a report of the caſe, p. 46. (See alſo 4 Blacks Append. /. 3.) 
more 


2 Hale 267. 


1 Lev. 6r. 
x Keb. 244+, 
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more than a pretence to delay execution, we are ready tohear him; 
the fingle iſſue is whether he be or be not the perſon mentioned 
in this record; this is a fact well known to him; and if he is 
not the perſon, he might, if he had pleaſed, have made that mat. 
ter part of his affidavit ; he may do fo ſtill if he can do it with 
truth; and if he refuſeth to give the court, this ſatisfation 
touching. the truth of his plea, the court doth him no manner of 


injuſtice in denying him the time he prayeth. 


As the jurymen were called to the book, the priſoner chal- 


lenged one of them, and inſiſted on his right to a peremptory 
challenge; but his challenge was over- ruled. For though 


* there are ſome opinions in the books that in collateral iſſues of 


this kind the priſoner hath a peremptory challenge, yet the 
_ WC —— — — — 


renne, 

 Chief- Juſtice Hale faith, That in caſe of an iſſue joined on 
error in fact affigned for reverſing an outlawry, the priſoner 
hath no peremptory challenge; and in p. 378. of the ſame 
book it ſeemeth to be admitted as a general rule, that in in- 
queſts of office (and the preſent trial is in nature of an inqueſt 
of office) the priſoner hath no peremptory challenge. In Bark- 
Reads caſe, cited before, the priſoners were not permitted to 
challenge peremptorily; and in the caſe of Roger Johnſon, 
which hath likewiſe been already cited, the court declared, that 
the priſoner had no peremptory challenge. 

The jury being ſworn to try the iſſue, the indictment was 
read over to them in Enghfb for their information as to the 
name and addition of the priſoner ; and the evidence being 
concluded, the jury withdrew for a few minutes, and then re- 
turned with their verdict, that the priſoner at the bar is the 
fame Charles Ratcliffe that is mentioned in the record. 

Nate. The priſoner during the trial of this iſſue had the aſ- 
fiſtance of his counſel; who -crof-exanined the King's wit- 
neſſes, and obſerved fully upon the evidence. 


After the verdict was brought in, the priſoner's counſel took 
notice of the Act of General Pardon paſſed in the third of 
the late King; and faid that yoss1BLy their client might upon 
confideration be found to be intitled to the benefit of it; and 

| conelude 
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execution, would give them ſome time to conſider the act, and 
to be informed by their client touching the circumſtances of 
his caſe; that they might be able to ſubmit his caſe to the 
Foro wo wee te do Rnd 
benefit of the act. 


Bot Wb ed aeg fie he peifcmte tg bert 
in bar of execution, and that plea having been the 
verdict, his plea is peremptory, and the verdict concluſive z 
FV , ee. 
cution. | 
Mr. Juſtice Fefter was ſatisfied, that the principle thv-coure 
went upon is a good general rule ; but he thought it not univer- 


fally true. He conſidered the caſe of a parliamentary pardon 
as an exception to it; for ſurely the court will. never, in any 


ſtate of a cauſe, award execution upon a man who plainly ap- 
peareth to be pardoned ; and therefore he thought, — 
perſon, whether as counſel for the priſoner or as amicus curie,: 
will now ſhew that the priſoner is intitled to the benefit of the 
act, he ought to be heard. But to this it was anſwered by the 
Chief - Juſtice, that the Act of Pardon containing many excep- 
tions both as to perſons and crimes, the party who would take 
the benefit of it muſt plead it ſpecially with all proper aver- 
ments; ſo as to ſhew that he is not within any of the excep- 


tions, according to the reſolution in the Earl of Saliſbury's Carth. 231. 


caſe. 
The counſel for the crown did not urge either of theſe 
points againſt the priſoner ; and I have been ſince informed, 
that, in favour bf life, they were determined to wave them; and 
were provided with evidence then attending in the Hall to 
prove (which was the truth of the caſe) that the priſoner 
after his attainder made his eſcape out of Newgate, which 
brought him within the exception in the 45th ſection of the 
at. And the priſoner's counſel being apprized of this by the 
counſel for the crown, in a converſation between them at the bar, 
thought it in vain to preſs their motion any farther. And 
execution was accordingly awarded ; and a rule made, that it 
be done on Monday the 8th of December ; and a writ was or- 
dered to the lieutenant of the Tower to deliver the pri- 
9 a ſoner 


Cryn. Jae. 493. 


1 N. VII. 23, 
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ſoner to the ſheriff of Midaliſer on that day; and another to 
the ſheriff to receive him, and to cauſe execution to he done. 

M. B. Since the priſoner's counſel; after ſuffeſnt time al- 
lowed them to inform themſelves of the true ſtate of his caſe, 
had nothing to offer to induce the court to think that their 
client was intitled to the benefit of the act, only that ross is v 
wpon farther conſideration he may appear to be ſo intitled; there 
was no room to delay the awarding execution upon 
fo flight a ſuggeſtion from the bar; and Mr. Ru had no 
injuſtice done him in that reſpect, | | 

He was beheaded n ra bil nth day mentioned i o. 

rule. 


The award of execution in Mr. Ratcliffe's caſe was agree- 
able to the precedent in the caſe of Sir Walter Raleigh, He 
was convicted. and attainted at Winche/ter before ſpecial com- 
miſſionert, and being brought into the King's Bench by habeas 
corpus, execution was there awarded on the former judgment; 
Werren 
nounced before. 

In the caſes of H. Stafford, and of Bariſtead, Otey and Or- 
. 4 the tenour of the 
acts was removed by certiorari into C , and ſent thence 
by mittimus into the King's Bench; and the def. Juſtice pro- 
nounced the uſual judgment as in caſes of high treaſon, | 


There was no proceeding of this kind in the caſe of the 
Duke of Monmouth, who attainted by act of parliament, 
1 Ja. II.; for the action at Sedgemoor happened on the 8th of 
Fuly 1685, which in that year fell out to be the laſt day of 
Trinity term; and on the 15th' he was executed. But that 
was a time of great heat and violence, and few things then 
done ought to be drawn into example. 


NB. The act of the 3d of the late King giveth the party 
liberty to take advantage of it on the general iſſue without ſpe- 
cially pleading the ſame; and ſo doth that on which the Earl 
of Saliſbury relied. The court therefore could not in the Earl's 
caſe ground itſelf on the rule of pleading laid down in Car- 
thew; though the rule might poſſibly be mentioned obiter 

by 
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by ſome of the judges. I think the true ground the court went 
upon, which indeed the reporter himſelf ſeemeth to hint at, 
but very darkly, was that the Earl having been committed by 
the Houſe of Peers upon an impeachment by the Commons 
for high treaſon, this court cannot allow him the benefit of the 
at; it hath no cognizance of the crime he ſtandeth charged 
3 
and thither his Lordſhip muſt reſurt. 4 | 
And there he afterwards had the full benefit of the un with- 
out being put to plead it; for on the ad of Oeder 1690, 
upon reading the Earl's petition, ſetting forth that he had been 
long a priſoner in the Tower notwith/Adnding the late aft of 


on the 6th the judges delivered their opinions, That if his of- 
fences were committed before the 13th of February 1688, and 

not in Ireland, or beyond the ſeas, he is pardoned, Where» 
upon it was reſolved, that he be admitted to bail; and the 
next day he wiis bailed, and on the goth of Offeber 4 he and 
his ſureties were diſcharged from their recognizarices. 


The rule laid down in Curtbæu from Plawden is laid down 
in the fame latitude in many of the old books, But it is 
to be obſerved, that the acts of general pardon in thoſe 
had no clauſes enabling the party to avail himſelf of the pardon 
on the general iſſue without ſpecially pleading the ſame. The firſt 
act which hath that clauſe, that I have met with, is the act of 
Oblivion (12th Car, II.), and all acts of general pardan ſince 
OTE CIO 
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An outlaw for 
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| Michaelmas, 2 Goo. II. B. R. 

The Cafe of Reger Yohn/on, cited twice in Mr, 
2 Caſe, was thus. 

Tis defendant ſtood outlawed upon an indictment for 
treaſon in diminiſhing the current coin of the king- 
was taken and committed to Newgate, Being now 
— 2 — Ns APO 
himſelſ to the Chief - Juſtice, purſuant to the act of the 5th 
and 6th. F. VI. e. 11. (being within the year) and to traverſe 
the indiment ; alledging that he was at Flying beyond the 
ſeas at the time the outlawry was pronounced. 


The Chief-Juſtice faid, We cannot refuſe to accept his ſur- 


_ muſt be remanded to Newgate; and let a ſpecial 
_— . to ſurrender, and to traverſe the 


Cs als de de u again 
brought to the bar, and he tendered a plea in ent, 
„ That he was out of the realm on the 8th of February when 
& the outlawry was pronounced,” and pleaded over to the trea- 
fon ; which plea was received. The attorney-general prayed, 
that he might have a copy of the plea, and three days time 
to demur or join iſſue ; which was granted ; the court declaring 


chat the attorney might have joined iflue in/lantty ; and that on 


the trial of ſuch iffue the priſoner could not challenge any of 
the jury without cauſe. The priſoner prayer c and had 
four aſſigned. 

At another day in the ſume term the priſoner being at the 
bar, by leave of the court, withdrew his plea ; and pleaded the 
ſubſtance of it, viz. his being, beyond ſea on the 8th of 
February, ore tenus. The attorney-general ore tenus replied, 
* I fay he way within the realm on the 8th of February, 
« and I traverſe his being then out of the realm.” Iſſue 
being the court awarded a venire returnable in- 
flanttr, and the ſheriff, ſitting the court, returned a jury. 


* This juſtice was refuſed to Sir Thoma; Armſirorg in a like caſe, Vide 
3 Med. 47- and 3 St. Tri. 895. 
Then 


Then the priſoner's counſel opened the plea and caſe, and called 
their witneſſes j and the attorney-general inſiſting that the wit- 
neſſes ſhould be examined apart, they were ſo examined; as like- 
wiſe were the witneſſes produced on the part of the crown, 


The priſoner's m_— 2 CR 
and three of them were heard on the rep reply 3 and the Jury 
after a ſhort receſs, returned with their verdiet, 4 That the 
4 priſoner was out of the realm an the gh of February,” | 


Then the priſaner was arraigned on the indiement, to 
. which he pleaded not guilty z and the attorney joined iſſue, and 
prayed a venire returnable the firſt return of the next term; 
which the court awarded; and the priſoner was remauded to 
Nmwgate. 
. was exmmuniented tome by my 
good friend the late Mr, Juſtice Abney. The caſe is reported 
by Serjeant Barnardifton ® in his firſt volume, and by Sir P. 79,90, 91, 


Fobn Strange +. 959 10%, 44% 
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„Han, 20 Geo. II. 
The Caſe of John Murray of Broughton, 


LEAS before our Lord the King at Wyſiminfler of Ape . 
Hilary term in the twentieth year of the reign of our ia h. uf 
Sovereign Lord George the ſecond, by the grace of God parliament. 
of Great Britain, France and Ireland King, vor of 
the faith; 


Amongſt the pleas of the King Roll. 


ENGLAND. Our preſent Sovereign Lord the Jing 
hath tranſmitted to his beloved and faithful Sir William Lee, 
knight, and his aſſociates, juſtices of our ſaid preſent" Sove- 
reign Lord the King, 4 aſſigned to hold pleas before the King 
_ himſelf, his writ of mittimus, together with a © writ directed 
ts the clerk of his parliaments, -and the return made to the 
ame; and alſo the record of 4 certain att of parliament of aur 
aid preſent Sovereign Lord the King made at Weſtminſter 
cleſed in theſe words : To our beloved and faithful Sir William The writ of 


Lee, Inigbt, and etbers his aſſociates, our juſtices aſſigned = mittimus. 


ur of 
den Ovp yr. clerk of our Parliamants, tage- 
ther with the return inderſad_ upon the back of the ſaid writs; 


and alſo the tenour of a certain ad whereof mention it made in the 
fame writ, intitle, An A te attaint A r Earl of Kellie 
| 7 pn ons intended to be attainted ars hers named, among whom 
rray is one] of high treaſon, if they ſhall not render 
— vive ＋ one of bis Ai jufticer of the prace on or 

| Nb day of July in the year | Ant Lord 1746, and 
Fr fc The tenour of which ſaid aft we for certain res 

| have cauſed te be broug before us inte our Chancery ; 

ds hereby command you, that having von ht the rr vg 


the — of the ſaid aft in the ſaid writ hat arp Fray, 
theſe word: ; George the ſecond, by the grace of God 7 Great 
Britain, France and Ireland King, defender of the faith, to our 
beleved Aſhley Cowper, eſquire, clerk of our Parliaments, greet- 
ing ; "We bring willing (for certain reaſons) ta be certified con- 
cernint the tenour a certain aft by us made and matted, by and 
with the advice and conſent of the Lords ſpiritual and 
and Commons, in Parliament aſſembled at Weſtminſter, the 
' frenth day of October in the nineteenth, year of our reign, int 
' thed, An aft to attaint Alexander Earl of Kellie [names repeated] 
" bigh treaſon, if they ſhall not render themſelves to one of 
is Majefly's juſtices of the peace, on ar before the twelfth 
al of July in the year of our Lord 1746, and ſubmit to J- 
dia, Do command you that © inmeiately after the receipt of 
this writ, you. do diſtinttly and openly ſend before us into. our 
Chancery, the tenour of the * att, with all things touching 
the. ſame, as fully and perfettly as the ſame now remaineth in 
gour - cuſtody, together with this writ. Witneſs ourſelf_ at 
Water the ſeventh day of February in the twentieth year 
*. 


＋ AI 


hadule te this writ anneved a1 within I am commanded, Aſhley 
Camper cler pariiamenter', In the Parliament held at Woll. 
minſter the ſeventeenth day of October in the year of our Lord 
1745, and in the nincteenth year of the reign of our Severeign 
Gaokaes the ſecond, by the gracs of Ged of Great Britain, France 
and Ireland King, Defender of the Faith, and there continued by 
frveral adjournment1 until and unte Wedneſday the fourth day of 
June 1746, by the conſent of the Lords ar well ſdiritual as toms 
poral, and of the Om, and by the conſent of the King's Ma» 
Jah then proſont, the ng Alatuts (amangft ebert, was ore 
dained, enatled and 


Jhall not render themſalves 1% one of bit Aer juffiees of the 
race on or before the twelfth day of July in the year of eur Lord 
1746, and ſubmit to Juſtice, A 
[names repeated] on or before the eighteenth day of April in the 
gear of our Lord 1746 did in a traiterour and hoſtile manner 
take up arms and levy war againſt bis prefent maſt Gratiour Aa- 
jh within this realm, contrary te the duty of their allegiance, 
and are fled to avoid their being apprehended and proſecuted uc. 
cording to law for their ſaid offences ] Be it therefore inatted by the 
King's moſt Excellent Majefly, by and with the advice and con · 
ent of the Lords ſpiritual and temporal, and Gonymons in this pre- 
ſent parliament aſſembled, and by the authority of the ſame, That 
if the ſaid Alexander Earl of Kellie [names repeated] ſhall not 
render themſelves to one of bis Majeſty's juſtices of the peace on or 
before the 12th day of July in the year of our Lord 1746, and 
ſubmit ta juſtice for the treaſons aforeſaid, then every of them the 
ſaid Alexander Earl of Kellie [names repeated] not renderi 

themſelves as aforeſaid, and not ſubmitting ta juſtice 01 gt 


ſhall from and after the ſaid eighteenth day of April in the year of 


our Lord 1746 fland and be adjudged attainted of the ſaid high 
treaſon to all intents and purpoſes whatſoever, and ſhall ſuffer and 
forfeit as a perſon attainted of high treaſon by the laws of the land 
ought to ſuffer and forfeit ; and 1 of the ſaid juſtices of the peace 
ars 


Earl Kelle The AQ. 
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aur reltn. The, execution of this writ approreth in @ certain, The roter, 


bliſhed, (ta wit) An aft to attaint Alex» The title ofthe 
ander Earl of Kellie {names repeated] of high treafon, if they *** 
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n Birdy 8 them iy hg 
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e e e e wi l 

courſe of law, and thereef immediately to give UL ce 
22 me of 2 fe MA / principal Seeratariit of State," I Aftley 
ann ments, by virtue of the writ of our Lord the 
Ring of certiorari to me dietled, and to thiſe priſent! anteved, 
ot: hr what is above written ir the true tenour of thr att of 


7255 in that writ expreſſed. In witneſs wher 
wy" have ſet if, nd lt . 
— February . 
ai Loru tb. Eng, dn th your of er 1746. 


II. Afurrey being brought to the bar by habeas corp d- 
refted to the lieutenant of the Tower, the foregoing record was 
read to him by the ſecondary on the crown ſide ; and the attor- 
ney-general prayed that execution might be awarded · The ſe- 
condary then demanded of him what he had to ſay why execution 
ſhould not be awarded. | 

The prifoner ore tenus pleaded, that he did ſurrender himſelf to 
the Lord Juſtice-Clerk of Scotland (who is a juſtice ofthe peace) 
ut Edinduryb the 28th of June laſt, Whereupon the 
declared, that he had authority from his Majeſty to 
confeſs the trath of the priſoner's plea, and did accordingly con- 
feſs it. And the court ordered the priſoner's plea, and the at- 
torney-general's confeſſion, to be recorded; and that the attor- 
NEE e 
manded. 


Note. Titi e wb nds eh of 0 4 evidence 
againſt Lord Lovat on his impeachment: and it was ſuggeſted 


on that occaſion, that the attorney's confeſling the truth of the 


plea, by warrant from his Majeſty, was a ftrain of prerogative, 
calculated to elude the force of the act of attainder, And to 
ſerve the turn of making Mr. Murray an evidence. But whoever 
conſidereth, that he was actually brought before the Lord Juſ- 
tice Clerk on the 28th of Fune — days before the time li- 
mlted by the e e eee was the 

ſame 
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fame day by him committed to the caſtle of Edinkargh, where 
he was kept cloſe priſoner till he was removed to the Tower: 
whoever conſidereth this muſt admit, that, with whatever view 
he might be brought up at this time, he had merely that juſ- 
tice done him now by his Majeſty's order, which at one time 
er other, whenever he ſhould have been brought up an the fact 
of the act of attainder, could not be denied him. u 


The intent of the act was anſwered by his being made ameſn- 
able to juſtice before the time for his ſurrender: and 
he being kept cloſe priſoner till the day for ſurrendering was 
paſt, it was put out of his power to comply ſtrictiy with the = 
letter of it; and therefore his noncompliance ought not to be 
fatal to him ®, | "ORG p 


See Rur Jus caſe before, 5. 46s 


Paſeh. 20 Geo. II. B. R. | 
The Caſe of Jahn Harvey. 
AS before our Lord the King at iger (1 Wil. 164. 
of Eafter term, in the twentieth year of che reign of 767) . 
our Sovereign Lord GzoRGs the Second, by the grace | 
of God of Great Britain, France and Irelgad King de- þ nertonate | 
fender of the faith. dy act of parlia- 


Ammongſt the pleas of the King Rell. 


Middleſex. Our profent Sovereign Lord the King hath ſent 
10 his keeper of his gaol of Newgate his writ cloſed in theſe wwrds 
(that is to ſay) Georor 2 by the grace of God of Habeas cotpus. 
Great Britain, France and King, defender of the faith, 
To the keeper of our gael of Newgate, Greeting ; e cammand 
you that the body of John Harvey, being committed and detained 
in our priſon under your cuſtody (as it is ſajd), together with the 
i i Me. Adomerm mote hoatote 


obviate an objection that might have been made to his evidence upon the an- 
thority of e But that caſe di ; 
from this. Lord Duffus was not ameſnable to j before the expiration 
the time given by the act: nor, merely through bis own default, could be. But 1 
doubt Lord Duffs:'s caſe ſayoured too much of the un ju. 

D 2 nam 


vet 
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name the ſaid John Harvey may be called therein, you have im- 
mediately after the receipt of this writ before us at Weſtminſter, 
to undergo and recerve all and fingular ſuch things as our ſaid - 
court ſhall then and there conſider of concerning bim in this l- 
half, and that you . then have there this writ, Witneſs Sir 
William Leg 4night, at Weſtminſtes, the twenty-ſeventh day 
of May, in the twentieth year of our reign. - And now (that is 
to ſay) upon Saturday next. after the marrow of the Aſcenſion of 
our Lord in this ſame term, before our ſaid preſent Sovereign 
Lord the. King at Weſtminſter, cometh Richard Akerman gen- 
tleman, his Majefty'« heeper $1 pe gout of Newgate, and re- 
turnath the ſaid writ as falloweth : The execution of this writ 
appeareth in a certain ſchedule to this writ annexed, The anfwer 
of Richard Akerman keeper f bis Majeſty's gaol of Newgate 


within mentioned. I Richard Akerman gentleman, keeper of his 


Majeſty's gaol of Newgate, in the writ to this ſchedule annexed 
mentioned, do moſt humbly certify. and return to our moſt ſerene 
Sovereign Lord the King, that before the coming to me of the ſaid 
writ (to wit) on the twenty-firſt day of April in the year of our 
Lord 1147, the ſaid John Harvey, in the ſaid writ mentioned, 


wa committed to my cuſtody, and is now detained in the ſame, 
by virtue of a warrant under the hand and ſeal of Thomas 


Burdus eſquire, we of the juſtices of our ſaid preſent Sovereign 


| Lord the King aſſigned to keep the peace of our ſaid preſent So- 


vereign Lord the King in and for the county of Middleſex, and 
alſo to hear and determine divers felonies, treſpaſſes, and other 
miſdemeanonrs committed within the ſame county; which ſaid war- 
rant is in theſe words and figures following : Middleſex, to wit, 
To the keeper of his Majefly's gaol of Newgate. Receive into 
your cuſtody the body of John Harvey of Pond. bal in the county 
3 „ farmer, being a perſon, among ſt others, armed with 

e-arms * other offenſive weapons, after the twenty-fourth 
day of July 1746, aſſembled in order to be aiding and afſiſting in 
the running, landing, or carrying away prohibited or uncuflomed 
goods, and being, by his Mays efty'r order in council of the fifteenth of 
January 4% publiſhed in the London Gazettes of the 19th and 


20th 9 tas _ required, among , others, to ſurrender them- 
| e 


2 
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withm the of forty - — — the Ag publication 
reboot 1 
other of bis Majefly's juftices tbe court King's Benth, or o 
any of his Majefly's juſtices of the peace : an the” ſaid John 
— — 2 — ahever: 
mentioned order, but having been apprehended, taken, and breught 
before me one of his Majefty\sjuftices of the prace for the county 
of Middleſex, by Thomas Hales - gentleman, ons of thi: officers 
— — to hir Majefly's commiſſioners: of the cuſtoms ;. 
and the ſaid John Harvey beingy by reaſon-of bis not furrendering 
himſelf purſuant to tht ſaid order; but neglecting ar refufing — | 
do, by virtue of the flatute in that caſe made and provided, ad» 
Judged, deemed; and taken tobe connilled end ettainted of felmpy 
and to ſuffer pains of death\ as in caſes. of d perſem conuifted- and. 
attainted by verdict and jutgment of felony without (brnefit of 
clergy, the ſaid offence being charged to have bien committed in 
England ; the/r- are therefore tg require you io relai us inis your 
cfledy in the faid priſon ib dh f the ſaid John Harvey, and 
him there ſafely keep, until he ſhall be from thence diſcharged by. 
due of law. Given under m hand and feal this 27 
April 1747. Thomas Burdus, (L. S.) Ani this is (the cauſe 
| of the taking and*detaining of the ſaid John Harvey, whoſe lady 
I have ready before our ſaid preſent Sovereign Lord the King at 
the time and place within-mentioned, as by the ſaid writ 4 


commanded. © And at tha ſame time before our ſaid preſent Seve. ee, 


reign Lord the King at Weſtminſter cometh Sir Dudley Ryder 
knight, attorney-general of our ſuid preſent Sovereign Loyd 16. * 
King, and in the preſence and hearing of the ſaid John Harvey in 
the faid above-recited writ and return named, being now brought 
to the bar here in his own proper perſon under the cuſtody of the 
faid keeper of his Majeſty's ſaid gas of Newgate (into whoſe cuſ- 
tedy he the faid John Harvey had been before committed for the 
cauſe aforeſaid in manner aforeſaid) he the ſaid attorney-general 
of our ſaid preſent Sovereign Lord the King, for our ſaid preſent 
Sovereign Lord the King, ſaith, That fince the 24th day of July 
which was in the year of our Lord 1746, (to wit) upon the twelfth 


day of January in the enn 
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in the London Gazette, to the Lord Chief-Fuftice, or one 
other of his Majeſty's juftices of the court of King's Bench, or 
to amy other of his Majeſty's juftices of the peace; which ſaid 
order the clerks of his Majgfty*s privy council did cauſe to be forth- 

| $ with 


with printed and publiſhed in the two next ſucceſſove 
Gazetter, and yen the ſaid fifteenth day of January 
ſame to be forthwith tranſmitted '» the Beniffof the ſeid count 
of Suffolk ; which ſaid ri did, within fourteen dpys after 
the receipt thereof, cauſe the ſame to be proclaimed betuuren the the bours 
of ten in the morning and os in the afternam, in the reſpetiqe 
mates. places upon the reſpeftive martet-d of two mantet- 
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London 
£auſe the 


was likewiſe within the ſaid fourteen days affixed up. upon 4 
lick place in each of the ſaid two market=towns, according 
to the direttions and agreeably to the true ſenſe, intent and mean- 
ing of the Ratute in that caſe lately made and provided : 
the ſaid attorney-general of our ſaid preſent Sovereign. Lord. 
King, for our ſaid preſent Severeign Lord the King farthar 
faith, That the ſaid John Harvey did not ee himſelf pur- 
ſuant to his Majg/ly's ſaid order ſo made in his privy council gs 
reſaid, but did negle#t ſo to do; by reaſon whereof be the ſaid 
7: Harvey in the faid writ and return named is and flandeth 
convicted and attainted of felony purſuant to the flatute in that 
caſe made and provided : And all theſe matters and things he the 
ſaid attorney-general of our ſaid preſent Sovereign Lord the King, 
for our ſaid preſent Sovereign Lord the King, is ready to verify 
and preve as the court ſhall award. Wherefore he prayeth in the 
behalf of our ſaid preſent Sovereign Lord the King, that the ſaid 
court here would proceed to award execution againſt him the ſaid 
John Harvey for the felony aforeſaid, . to the direttions 
of the ſaid flatute. 


This proceeding was grounded upon the iatute of the rgth 
of the King : the ſubſtance of which, as far as concerneth 
the preſent caſe, is ſet forth in the ſuggeſtion on the roll. A 
doubt was made at the bar, whether it was neceſſary to ſuggeſt 
the ſeveral matters on the roll in the manner they are ſyggeſted, 
in order to ground a prayer for execution. 


The court declared, that it is certainly neceſſary that thoſe 
E "Pn he ned 
+ 4 
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Reps which che. act requirettr to be taken by the crown, in 
order to bring the priſoner under an attainder: and he may 
5 ttaverſe all or any of them. Indeed when priſoners are at- 
| P.47. ke. tainted by name, which was the caſe of Mr. Murray laſt term, 
a tranſcript of the act of attainder is ſufficient whereon to 
ground a prayer for execution. But here is a general law 
«which, it is preſumed, affecteth che priſoner at the bar; but he 
will not be affected by it, unleſs the ſeveral requiſites men- 
tioned in the act have been complied with in his caſe; and if 
he traverſeth all or any of them, the onus proband: lieth on the 
Mx. Ford (affigned "counſel for the priſoner) took an ex- 
"ception to the ſuggeſtion, that the proclaiming the priſoner 
in two market-towns was not ſet forth with ſufficient cer- 
tainty ; becauſe the names of the market-towns were not ſet 
forth; ſo that the priſoner could not give a particular anſwer 
to that: part of the ſuggeſtion, nor come properly 
with his proofs when the iſſues ſhall come to be tried ®. 
- But the court was of opinion, that if the priſoner would take 
advantage of the. inſufficiency of the ſuggeſtion, he muſt de- 
mur. He cannot take advantage of it on motion, If he 
pleadeth, he muſt do it inflantty and ore tenus, There can be 
no. inconvenience in his pleading igſfantèr, if he intendeth to 
put the proof of all the matters ſuggeſted on the roll upon the 
Then the priſoner by advice of his counſel ſaid, « I deny 
« all the facts ayerred in the ſuggeſtion;“ and the attorney- 
general replied, « I aver that all the facts alledged in the ſug- 
« geſtion are true.” And the priſoner was remanded : and, 
at the prayer of the attorney- general, Monday the 22d June 
was appointed for the trial of the ſeveral iſſues, and a venire 
was awarded on the roll for that day. 


Mr, Ford on behalf of the priſoner moved for a copy of the 
ſuggeſtion, but that was denied. However the court told him 
it ſhould be read again if he pleaſed, which Mr. Ford 
clined, | 


; 


N. . The ſuggeſtions grounded on this act of parliament, which have been 
proceeded upon ſince this caſe of Harvey, have generally ſet forth the market- 
towns by name, which is undoubtedly the beſt way, for the reaſons ſuggeſted 

n 
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On the 22d Fune (Trinity 21 Geo. II.) the priſoner being 
brought to the bar, the jury was called and ſworn to try the 
ſeveral iſſues joined between the King and the priſoner and 
the ſuggeſtion was read by the on the crown-ſide for 
the information of the jury, and they were by him charged to 
inquire of the ſeveral facts alledged in the ſuggeſtion, on which 
iſſues had been joined: and the junior counſel for the crown 
having opened the ſuggeſtion, the attorney-general went into 
the proof of the ſeveral iſſues. pgs yung, Ja 

The ſeveral facts touching the laying the information beſors 
Mr. Burdus againſt the priſoner and others; his certifying it 
in due manner to the Duke of Newcaftle ; his grace's laying it 
before the King in council; the order of council (which was 
produced under the ſeal of the council) requiring the-priſoner 
and others to ſurrender within forty days after publication in 
the London Gazette; the tranſmitting this order to the printer 
of the Gazette; the publication of it in due time in two fuc- 
ceffive Gazettes, and the tranſmitting it to the ſheriff of the 
county of Suffolk, in order to it's being .proclaimed and pub- 
liſhed as the act directeth, were well proven. 

Then the under-ſheriff of Suf9/4 and other witneſſes; were 
called to prove the proclaiming and fixing up the order in two 
market-towns near Beauacre, the place where the fat is 
charged in the information taken by Mr. Burdus to have been 
committed: and it appeared on their. evidence, that it was 
proclaimed and fixed up at {pfwich, which is thirty miles from 
Beauacre;, at Hadly, which is forty-two miles from Beauacre ; 
and at Lege which is five miles from Beauacre, and at no 
other places; and that there are five or ſix matket-towns 
nearer to Beauacre than Ipſwich z particularly Southwold five, 
and Beacles eight miles, 

Mr. Ford on behalf of the priſoner inſiſted, that the act 
hath not been complied with; the act indeed doth not ſay, 
that it ſhall be in the next market-towns, but ill it muſt 
be in the market-towns near the placez and the diſtance 
of thirty miles cannot with any propriety be called near, 
| when it appeareth by the evidence of witneſſes on the 
part of the crown, that there are at leaſt three market- 

; | towns 
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owes within u Miel part of that. d A 
rr eee 


This, faid they, is « very penal law, and we are in a man- 
per in an untrodden path, and therefore muſt walk with great 
caution... What we do in this caſe, which is the firſt that hath 
ariſen on this act, will probably govern all other caſes which 
may sriſe on it. And it will be of miſchievous conſequence to 
e the ſheriff a greater latitude than the legiſlature intended 
155 him. Some latitude it did intend to give, and there- 


-: Budichs law did pet inand to leave the matter wholly to the 
Aifſcretion of the ſheriff; and therefore it requireth, that it be 
done in the market-towns near the place. This word is 

reſtrictive of the ſherifs power ; it is a guide to his 


taken by Mr. Burduz, if the 228 prog ſhall think fit to 
-jndi& him for it, 


MB. The Lord Chief-Juſtice was abſent by reaſon of ſick- 
neſs ; but he afterwards declared, that he entirely concurred 
with the other judges in the opinion they gave in this caſe, 
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N the year e PRI TAIT nn ne | Nature allagi 
Yo 96 200 276p + did of lobe wa tg le —_ - 
he had in the late rebellion, The inditment ran in the amb _ .. - 

as thoſe againſt the other priſoners, without any er- 
aber be ras in coy bf the ft of Jowwney 1746 


222 
caſe, That bill was the 
pleaded. to itz and a new bill, concluding with an averment 
erer — — 
1746, was preferred and found againſt him. 

ere i Jah 1747 ad 2 
December following. 


The overt acts charged in the indictment were ſufficiently 
proved: and alſo that the priſoner was apprehended and in 
cuſtody before the firſt of Januory 1746. 

The counſel for the priſoner inſiſted, that he was born in the 
dominions of the French King, and on this point 9 
defence, 


But apprehending that the weight of the evidence might he 

againſt them, as ——— regard to the place of the 
priſoner's birth, they endeavoured to captivate the jury and 
by-ſtanders, by repreſenting the great hardſhip of a proſecution 
of this kind againſt a perſon, who, admitting him to be a native 

d Great Britain, had received his education from his early in- 
fancy in France] had ſpent his riper years in a profitable em- 

in that kingdom, where all bis hopes centered: and 

| of the doctrine of natural allegiance, they repre- 
ſented it as a laviſh principle, not likely to prevail in theſe 
times eſpecially as it — tt 
of the revolution, 


Here 


6 ! 


dun we | 
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Here the court interpoſed, and declared, that the mention- 
ing the caſe, of the revolution a8 a caſe any way ſimilar to 


that of the priſoner, als to have been borh In C 


Britain, can ſerve no pu but to bring an u on that 

——— glorious tranſuctlon. It never was doubted, that a 
Abel, taking a commiſſion from a T1" prince and 

Leo high treaſon, may be puniſhed as u (ubjeR for that 
notwithſtanding his foreign commiſſion, It was 6 

In doctor rg. eaſe ! and that caſe was never yet 

de Te to be law, It Is not In the power of an * wh 

Jeck to ſhake off his alleglanee, and to many 

prince, Nor is it in the power of an 2 nm by a 

turallalng or employing a ſubjeR of Great Britain, to d 

the bond of alleglance between that ſubjeR and the erown, ' 


However, as the priſoner's counſel had mentioned his French 
commifion av a circumſtance tending in their opinion to prove 
Ai bn in Franc the cout permit to be, read, the 1 
torney- general conſenting, . It was dated the firſt of 7 
1745 and the priſoner commiſſary of the 2 "of 
— which were then intended to embark for Scotla 


The court, with the conſent of the counſel for the crown, 
permitted the carte! between France and Great Britain for the 
exchange or ranſom of priſoners likewiſe to be read ; and ob- 
ſerved, that, as it relateth barely to the exchange or ranſom of 
priſoners of war, it can never extend to the caſe of the pri- 
ſoner at the bar, ſuppoſing him to be a ſubject· born; becauſe, 
by the laws of all nations, ſubjects taken in arms againſt their 
lawful prince are not conſidered as priſoners of war, but as re- 
bels; and are liable to A EY ,. 
rebels. 


Lord Chief - Juſtice Zhi in his direction to the jury, told 


ye 


| them, That the overt acts laid in the inditment being fully 


proved, and not denied by- the priſoner, or rather admitted 
by his defence, the only fact they had to try was, whether 
he was a native of Great Britain; if fo, he muſt be found 
guilty. And as to that point, he ſaid the preſumption in 
all caſes of this kind is againſt the priſoner ; and the proof 
of his birth out of the King's dominions, where the pri- 


3 upon him. 
But 


ub AE OA U | 61 
But whether the evidence that had been given 7 


eaſd (which he ſummed up very minutely) 
2 to ſuch proof, he left to their conſideration, 
. 4 found him gullty, but recommended hlm te 
@ received RE death as In caſes of high 


trea· 
wh Tot ha afterwards pardoned upon the conditions men- 


1 


tloned below. 


Macdonald at 105 Suit of Ranſty. 
While Mr. Macdinald lay under ſentence of death, u erve (1 Wi, a19:) 


ditor of his, Ramſay, obtained leave from A perfun at» 
Chief» Juſtice at his chambers, to charge him in #1 a 
the ſheriff, in an action for a cohſiderable ſum of money 1 


accordingly he was ſo charged. 
In Eafter term the 21ſt of the Kin Mr, Cs 
acquainted the court, that his: Majeſty had given orders for 
preparing & pardon for Mr, Macdonald to paſs the great ſeal, 
upon condition of his retiring out af his Majeſty's 14 
and continuing abroad during his life: and that one of the ſe- 
cretaries of ſtate had ſent his warrant to the keeper of the New 
Priſon to deliver Mr. Macdonald into the cuſtody of a meſ- 
ſenger; but that the keeper refuſed to obey this warrant, al- 
ledging, that, as his priſoner ſtood charged in an action at the 
ſuit of Mr, Ramſay, he could not deliver him into the cuſtody 
of a meſſenger, without incurring the danger of an 
Mr. Attorney concluded with a motion, that the proceſs Mr. 


Macdonald ſtood charged with at "FUE _ 1 
diſcharged. 

He was ſupported in this motion by Sir obn Woah: 
the ſolicitor-general, It was. ſaid by Mr. Attorney, but nat 
ſtrongly inſiſted on, That a perſon under an attainder is civili- 
ter mortuus; his perſon and eſtate are abſolutely at the diſpoſal 
of the crown; and conſequent he is not liable to civil ſuits : 


and to this purpoſe he cited Truſſoll' s caſe. | n :2 x Leon. yas. 
Cro. Eliz. 213. 


To this point Mr. Henley and Mr: Ford for the inf 
inſiſted, and ſo the court agreed, That the later. reſolutions 
have been, and the law hath been long ſettled, that an attainted 
perſon is liable to civil ſuits ; but by the rules of the court he 


ought 


* 5 4 


(8ra. $73.) 


| abſolutely at the diſpoſal 
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not to be charged, without leave of the court, or of 8 


at un chambers, 
The, point by Leonard and Croke to have been ad- 
ln 8 caſe came afterwards under conſideration 
actions brought by other perſons againſt that very men, and 
was ruled quite otherwiſe *, * 
| The chiefly inſiſted on by the counſel on the ſide of 
the was, That to charge the defendant in this caſe, ſo 
as to make his perſon liable, would be a means of defeating the 
King's pardon ] becauſe he would be thereby difabled to com- 
with-the terms of it, It would be in effe@t ſaying, that his 
—— ͤ —ñ—ñ4ꝓ—ẽ̃— pane emer 
pardon abſolutely, or not at all, 
To this purpoſe they cited s caſe,” reported in 
dell. 900. 2. Ld. Raym, 648. Far. 153 caſe of Coppin 
and Guan, in 2 Ld. Row. 1%. 
But the court ſaid, We cannot judicially take notice of his 
Majeſty's intentions touching the pardon, The crown, in 
caſe of pardons, ſignifieth it's pleaſure finally and irrevecgbly by 
the great ſeal, and by that alone, A not paſs at all, 


or it may be upon other conditions than are ſuggeſted at the 


bar, or it may be a free pardon: and therefore till the pardon 
is paſſed, it is too early for the court to give any opinion upon 
the main queſtion. Accordingly the court gave no opinion, 
and Mr. Attorney took nothing by his motion +. 

Mr. Macdonald having afterwards made his creditor Mr. 
eaſy with regard to his debt, the aAion was withdrawn. 


And he was in December 1749 delivered into the cuſtody of a 


meſſenger, by virtue of a warrant for that purpoſe from the 


X . The perſon of « tan under an attainder is not 
of the crown. It is fo for the 


ends of publick Juſtice, and for no other purpoſe, The King 

% 046: 4. b, Cre. lm 516. ch tw: 248. 44 36. Ae, 55. 

** nnn and the 

e « grounded to me t be |nconclufive 1 that In G- 

unser fees more equitable f fince It facured to the defendant the hee 

his pardon, without pre/udlce to the plaint\f, who might refort for ſa- 
to the effe:t> of the defendant, If be could find any, 


may 
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ay order execution to be done u him according to la jou 
withſtanding he may be charged in euff6dy at the fl 
ditors, Bud Hl exocution Is done, his creditors 1 6. 1. 4 b. 


tereſt In his perſon for ſecuring thelr debts: and he Himfelf, as n 
long as he liveth, is under the protection of the law, ' T6 t — 2 


him without warrant of law is murdet ; for which che mur⸗ 
derer is liable to a proſecution at the ſuit of the crown, and 
likewiſe to an appeal at the ſuit of the widow, For thoagh' his Bre. Appeal. g. 
heir le barred by the attainder, which corrupteth his blood, be 
and difſolyoth all relations grounded on conſanguinity, yet the 
— ge i ron matrimonial contract continusth till 
Sr 
woman in the like circumſtances raviſhed, they may, 
pardon, maintain an action or appeal, as their caſes 

may fequire. And though before a pardon they are 25 
to ſue in their own names, I make no doubt that they ate in- 
titled to proſecute, to the nature of their reſpedtive 
en who will do equal right to all 
his ſubjeQs, | ; 202.09 4 


NMB. During the trials of the rebels at St. Margaret's-hill, Jurors chal- 
Southwark, under the commiſſion of 1746, one of the priſoners lented . 
challenged peremptorily, and for cauſe, ſo many of the jurors, 

that there was not a ſufficient number left on the panel to 
proceed on his trial. In that caſe the court ors tenus (for it 

was, as hath been already obſerved, a commiſſion of gaol-de- p. ,. 
livery as well as of oyer and terminer) ordered a new panel, 

and adjourned for ſeveral days. On the day of -adj6urfiment | 

the ſheriff returned a panel of the ſame jurors who had ſerved 

through the whole proceeding, thoſe who had been challenged 
er artgg „eben 
number appearing, he was tried. lh 


The like caſo happened on the trial of one of the aMlſfts * * 
in King W/illiem's time. Mr. Goh, on the gth of Mey, chal- 4 tt. Tri, 558 
lenged in the like manner, till the jurors remaining on tde 
panel were not ſufficient to make a full Jury, | Wheroupen & 40 
the court ore tran; ordered a new panel, and adjourried to the 
14th, naar, Loc ID; 


+ 


J laſt. 213. 


| but that an Hades 6e 
gay 


urors, th a tales, may, faid the g 
- Poſſibly iſſue; but no tales can be granted upon a commiſſion 


of gaol-delivery, And Mr, Juſtice Powel upon that occaſion 
faid, that if the ſheriff had returned all new men, without te- 
gard to thoſe who appeared and were ſworn or challenged on 
the gth, it had been well enough, | 


The reaſon of-the adjournments in theſe caſes was, that the 
priſoners might have copies of the new panels in due time, 
purſuant to the 9th of King William; otherwiſe new 
might have been ordered returnable inſfanter. | 

The original panel in 1746 was upon great deliberation or- 
dered, ſitting the court, ore tenus, as under the commiſſion of 

P. 1. gaol-delivery ; though, as I have already obſerved, a precept in 
common form for holding the ſeſſions had iſſued under the ſeals 
of the three Chiefs and three Senior Judges, 


The Caſe of Williom Nicholas, at the Brifol 
Gaol-Delivery. April 4, 1748. 


. E was indlicted for petty treaſon in the wilful murder of 
dy an aR of ge- Anne, the wife of Dr. Milliam Logan, to whom he was 
— a hired ſervant. 2 = 


; 4 ox — It appeared on the trial, that on the 13th of April 1747 the pri- 
der de ex- ſoner 4nowingly and wilfully put a quantity of white arſnick into a 
. pot of chocolate, which was provided for his maſter and miſtreſs, 
who both drank of it. It very ſoon appeared, that they had taken 
poiſon z e 

* w 


Nenn 
* lin Yes los ns hog: of which, on on ziſt 


Den W 
the bar deſired to be heard as amicut curie, 1. beine to 
the court, whether the priſoner is not intitled to the benefit of 
the act of general pardon in the laſt ſefion: he admitted, 
that the offences of wilful murder, oy Wyn and wilful 
poiſoning, are excepted j but ſubmitted, that the general par- 
Nr to all nn the 15th 

of Jun 1747, and that the crime the priſoner ſtands charged 
with, vis. the adminiſtering the poiſon, was committed on the 
19th of April before, This offence, till death enſucd, could be 
conſidered in no other light than as a high miſdemeanor : it 
could be conſidered in no other light at the time the act took 
place, and the pardon operated upon it in that light: and con- 
ſequently the homicide, which was but the conſequence of the 
offence pardoned by the ſtatute, is likewiſe pardoned. | 

To this purpoſe, he cited and relied on 1 Hal“ Pl. Or. 
426. „If à man give another a mortal ſtroke, and he die 
« thereof within a year and a day; pens rats 
« ſtroke and death, there comes a general pardon, whereby all 
« miſdemeanors are pardoned, this doth pardon the felony con- 
« ſequentially, becauſe the act that is the offence is ** 
« though it be not a felony till the party die.“ 


To this it was anſwered by the recorder, that Hals in this 
paſſage groundeth himſelf ſingly on the authority of Cole's caſe 
in Plowden : Crompton lays down the rule much in the ſame 
manner, and cites the ſame authority for it ; and ſome other 
authors have done the ſame. But the caſe, as reported by 
Plowden, doth by no means warrant the rule in the latitude 
now contended for, C/e's caſe is certainly good law, but the 
concluſion drawn from it by theſe authors is expreſſed in terms 
too general, and without a proper guard; becauſe in the man- 
ner it is laid down. by them, 'it ſeemeth to imply, that every 

1 E 


degree 


* Mr, Juſtice 
Foſter, 

+ Mr. 8cuda» 
mory, 

a0 C. II. e. go 


Plowi, 401. 
Crompt. Juſt, 
116, pl, 20, 
(See Far. 138.) 


| 
| 
| 
' 
| 
} 


13 Ellz. c. 28. 
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degree of homicide Ie within the pardon, which intervened 


berwixt the ſtroke and death j at leaſt, it leaveth it in ſome 
meaſure doubtful, whether it is ſo or not, | 


Cole's caſe was no mere than this; he was indidted. before 
the coroner for manſlaughter, and the inditment charged, that 
he gave the mortal ſtroke on the 12th of February in the 13th 

ear of the Queen, and that the party died of that ſtroke on 
A 18th of June following, Upon his arraignment he pleaded 
an act of general pardon, by which all felonies, offences, and 
miſdemeanors (not therein excepted) committed before Fm 
until the 14th day of February in the 13th year of the 
were pardoned ; with an averment, that neither he, nor the 1 of 
fence laid in the indiftment, are within the exceptions of the act. 


' Had the indictment been for murder, as in the preſent caſe 
it is, this averment had been evidently falſe z and conſequently 
his plea could not have been allowed; for murder is expreſsly 
excepted, though manſlaughter is not. The only doubt was, 
whether the general pardon did reach his caſe ; becauſe, till 
the death of the party, no felony could be ſaid to have been 
committed by him; and the party dying after the day on 
which the act took place, it was doubted, whether the act 
could-qperate ſo as to pardon a felony which was not then com- 


pleted, 

The court took time to conſider; and afterwards agreed, 
that the defendant was within the general pardon : « Becauſe, 
& faith the book, the ſtroke was the occaſion of the felony z the 
« giving of which ſtroke was the offence and miſdemeanor 
« againſt the Alleen, which is pardoned by the aft; and there- 
« fore every thing enſuing from that offence is likewiſe, par- 
« doned.” Theſe words, I own, are pretty general, and if 
they ſtood alone might beget ſome doubt: but I think they 
are ſufficiently explained by the caſe, and amount to no more 
than this, That the felony having had it's commencement be- 
fore the pardon took place, and being pardoned by the ad (for 
manſlaughter was pardoned) the priſoner was intitled to the 
benefit of the pardon, though the felony was not completed 
by the death of the party till after the act; that the par- 
don ſhould operate in favour of the — a35 0 

ner 
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ner a8 it would have done, if the felony had been complete be- 
tore the act, and in no other manner, 


There is a like caſe in Dyer, where the point is left un- py, wry 63» 
determined z but the boak ſaith expreſsly, that the indictment 
was de norte hominis, ſed non ex malitia precogitata, five per 

murdrum. ; 

But how will theſe caſes affect the priſoner at the bar? 

The court in Cxle's caſe carried back the felony by relation 
to the time of the ſtroke, in order to intitle him to the benefit 
of the pardon ; for the felony, had it been completed befare the 
ach was pardoned by the act: but in this caſe, the priſoner 
cannot poſſibly avail himſelf of any ſuch relation, ſince the 
crime he ſtands charged with is expreſily excepted, 


Beſides, could he have pleaded the act in caſe it had been 
neceſſary for him to haye pleaded it? He could not. For 
while the ſpecial pleading of a ſtatute - pardon, in which there 
were exceptions of perſons and crimes, was neceſſary, it was 
always incumbent on the party to aver, that neither he, nor the 
offence laid in the indictment, are within the exceptions of the 
act. This the priſoner at the bar could not have done; and 
conſequently he could not have been intitled to the benefit of 
this act. And though the act now under conſideration hath 
diſpenſed with this manner of pleading, and given the party the 
benefit of the pardon on evidence upon the general iſſue, yet 
ſtill if it appear to the court, either that the party is excepted 
by name, or that the offence charged on him is excepted, the 
court cannot give him the benefit of the pardon, 


Perſons intended to be pardoned had been put to great dif. 
ficulties in pleading ſpecially : they had failed in point of form, 
or in point of time, or in ſome other circumſtance neceſſary to 
render their plea available to them, To caſe them of theſe 
difficulties, and for that purpoſe only, all the acts of general 
pardon ſince the reſtoration have taken away the neceſſity of 
ſpecial pleading. But the law, in other reſpects, ſtandeth juſt 
as it did before; the facts, which formerly were to be ſpecially 
pleaded, muſt now appear upon evidence to be true, otherwiſe 
the party cannot have the benefit of the act. 


bs Y You The 
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The jury found the priſoner guilty: and he had judgment 

- comprtexwagetad 675. 4:00 rrademdumers, Creel 
cuted, 
NB. Some learned men ſeem to have been under a dif- 
ficulty to account for the true grounds of the fat. 1 E. VI. 
c. 12. which enacteth, That from henceforth wilful killing by 
poiſoning ſhall be deemed wilful murder of malice prepenſed ; 
and that the offenders ſhall ſuffer as in other caſes of wilful 
murder of malice prepenſed. 


Lord Chief-Juſtice Coke is of opinion, that this proviſion 
in the ſtatute was a needleſs caution ; ſince wilful poiſoning 
was undoubtedly murder of malice prepenſe, and as ſuch, faith 
he, was ouſted by the 23d and 25th of H. VIII. 

Lord Chief-Juſtice Kelyng, upon the authority of Juftice 
Jones, faith, that the ſtatute of x E. VI. neo tes of 
the common law, and an affirmation of it. 


Lord Holt accounteth for this act another way, and agneth 
two reaſons; Firſt, killing by poiſon did not come under 
Bracton's definition, manu hominum perpetrata. But what 
doth Bracton mean by manu hominum; or, as he expreſſeth 
himſelf in à parallel place, occiſio ab bomine fafta ? His own 
words will beſt explain his meaning, © Et off homicidium homi- 
nit bcciſis ab homine fucta, ſi enim a bove, cane, vel alia re, 
* non dicetur propriè homicidium.” And in the chapter cited 
by his lordſhip, « Item a manu heminum dicitur ad differentiam 
“ eorum- qui a beſtiis occiduntur, vel qui mortui ſunt per in- 
« fortunium,” He plainly meaneth homicide by the interven- 
tion of human means, nothing more. 

* His lordſhip's ſecond reaſon is, That wilful poiſoning did 
not come under the words of 13 R. II. . 2. c. 1. The words 
of the act are, ( Murdered or ſlain by await, aſſault, or malice 
« prepenſed.” It might not in ſtrictneſs of ſpeech come under 
the words await, or aſſault ; but certainly a man who is wil- 
fully poiſoned is murdered of malice prepenſed. 


I believe it never was doubted, whether wilful poiſoning 
the moſt deliberate, inſidious, and hateful offence againſt the 
life of man, and at the fame time the moſt eaſily perpetrated, 
was a capital offence at common law: All the antient —_ 
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ſpeak of it as a ſpecies of wilful, felonious homicide, - Bracton, L. 3. tract. 2. 


particularly in the places cited in part by Lord Holt, ſpeaketh Eq. A. 5s. 
of it in that light; and Fleta faith, that in his time men were Lib. 1. c. 37. 


drawn and hanged, and women burnt for it. 


NR of the ſtatute of the 1 E. VI. to be 


The 22 H. VIII. had made wilful poiſoning high trea- 22 JLVIIL ec. 


ee wide the offenders from clergy, and 


directed that they ſhould be boiled to death. The 1 E. VI. C. «2. 6 2. 


reduced all treaſons to the antient ſtandard of the 25 E. III. 


This was a virtual repeal of the 22 H. VIII, and ſo, in the 


judgment of the parliament, it became neceſſary to make ſome 


new proviſion for the caſe of wilful poiſoning, which un- 
doubtedly deſerved a capital puniſhment; accordingly, by the 
10th ſection of the act, the offenders are ouſted of clergy ; and 
the 13th enacteth, not in affirmance of the common law, as 
Kelyng ſuppoſeth, but by way of revival of it, that the offence 
ſhall from thenceforth be deemed wilful murder of malice pre- 
penſed, and that the offenders ſhall an lt pa in ther 
caſes of wilful murder of malice prepenſed. 


The taking away clergy by expreſs woods, which Wir Þ 


by the roth ſection, was in my opinion, though Che thinketh 
otherwiſe, abſolutely neceflary ; becauſe the. ſtatutes, which 
puſted clergy in the caſe of wilful murder, were made while 
the offence of wilful poiſoning did not fall under the denomina- 


23 &25H.VIL 


tion of murder, but of high treaſon, in which the crime of mur- Dyer go 


der was merged; and conſequently, thoſe ſtatutes could not 
reach the offence of wilful poiſoning : and though perhaps the 
bare repeal of the ſtature, which made the offence high treaſon, 
might have reduced it to the rank it ſtood in at common law, 
it was however thought moſt adviſable to do it by an 5 
proviſion, which is done by the 13th ſection. 


The parliament of the 7th of Queen Anne plainly — 
upon the ſame cautious principle, in a caſe exactly ſimilar to 


this ; I mean with regard to certain capital offences, which by 
the law of Scotland were deemed high treaſon there.” | 


The firſt ſection enadteth, that, after the firſt of Fuly | og, 
no offences ſhall be high treaſon or miſpriſion of high treaſon 
| E 3 within 


has 


vga. 
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within Scotland, but thoſe which are high treaſon or miſpriion 
of high treaſon in England; and the ſeventh ſection, reciting 
that the offences therein enumerated had been by feveral acts 
of parliament in Scotland declared to be high treaſon, but that 
after the ſaid firſt of Fuly the aforeſaid atis of parliament will 
have no force or effect, enacteth, that thoſe offences ſhall, after 
the ſaid firſt day of Fuly, be deemed capital offences; and that 
the offenders therein ſhall ſuffer and be tried in the ſame man- 
ner as by the laws of Scotland is provided in the caſe of other 


capital crimes, 
The Caſe of William York, 
ot Viable T Bury Summer-aflizes 1748, William York, a 
noche ae of ten years of age, was convicted before Lord Chief- 


Juſtice Willes for the murder of a girl of about five years of 
age, and received ſentence of death: but the Chief-Juſtice, 
out of regard to the tender years of the priſoner, reſpited exe- 
cution, till he ſhould have an opportunity of taking the opinion 
of the reſt of the judges, whether it was proper to execute him 
or not, upon the ſpecial circumſtances of the caſe ; which he 
reported to the judges at Serjeants-inn in Michaelmas term 
following. 

The boy and girl were pariſh children, put under the care 
of a parjſhioner, at whoſe houſe they were lodged and main- 
tained ; on the day the murder happened, the man of the houſe 
and his wife went out to their work early in the morning, and 
left the children in bed together; when they returned from 
work, the girl was miſling ; and the boy being aſked what was 
become of her anſwered, that he had helped her up and put on 
her cloaths, and that ſhe was gone he knew not whither. Up- 
on this, ſtrict ſearch was made in the ditches and pools of water 
near the houſe, from an apprehenſion that the child might have 
fallen into the water. During this ſearch, the man, under 
whoſe care the children were, obſerved, that a heap of dung 

near the houſe had been newly turned up; and upon removing 
the upper part of the heap, he. found the body of the child 
about 


— 
— — — 
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about a foot's depth under rn 68 999 agen in a 
molt barbarous and horrid manner. 
ä ———— — cs 
pable of committing the fact that was left at home with the 
child, was charged with the fact, which he ſtiffly denied. 
When the coroner's jury met, the boy was again charged, 
but perſiſted ſtill to deny the fact. At length, being cloſely 
- interrogated, he fell to crying, and ſaid he would tell the whole 
truth. He then ſaid, that the child had been uſed to foul her- 
ſelf in bed; that ſhe did ſo that morning (which was not true, 
for the bed was ſearched and found to be clean); that there- 
upon he took her out of the bed, and carried her to the dung · 
heapz and with a large knife, which he found about the houſe, 
cut her in the manner the body appeared to be mangled, and 


buried her in the dung-heap z placing the dung and ſtraw. that 
was bloody under the body, and covering it up with what was 


clean; and having ſo done, he got water and waſhed himſelf as 
clean as he could. 

The boy was the next morning carried before a neighbour- 
ing juſtice of the peace, before whom he repeated his con- 
ſeſſion, with all the circumſtances he had related to the coro- 
ner and his jury. The juſtice of the peace very prudently de- 
ferred proceeding to a commitment, until the boy ſhould have 
an opportunity of recollecting himſelf. Accordingly he warned 
him of the danger he was in if he ſhould be thought guilty of 
the fact he ſtood charged with, and admoniſhed him not to 
wrong himſelf: and then ordered him into a room, where none 
of the crowd that attended ſhould have acceſs to him. 

When the boy had been ſome hours in this room, where 
victuals and drink were provided for him, he was brought a 
ſecond time before the juſtice, and then he repeated his for- 
mer confeſſion: upon which he was committed to gaol. 


On the trial evidence was given of the declarations before- 


mentioned to have been made before the coroner and his jury, 


and before the juſtice of the peace; and of many declarations 
to the ſame purpoſe which the boy made to other people after 
he came to gaol, and even down to the day of his trial; for 
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- taken time to conſider of it, unanimouſly agreed, 


THE REP O R T. 
he conſtantly told the ſame tory in ſubſtance, commonly ad- 
ding that the devil put him upon committing the fat, Upon 
ö eee 


borate the confeflions, he was convicted. 


Upon this report of the Chlef-Juſtice, the judges 0 


ee e eee 


Wr 
. t ſuppoſing the to have been guilty of this 
there are ſo many circumſtances ſtated in the report, 


f wok are undoubtedly tokens of what my Lord Chief-Juſtice 
Hal ſomewhere calleth a miſchievous diſcretion, that he is cer- 


tainly a proper ſubject for capital puniſhment, and ought to 
ſuffer ; for it would be of very dangerous conſequence to have 
it thought, that children may commit ſuch atrocious crimes 
with impunity, 

There are many crimes of the moſt heinous nature, ſuch as 
in the preſent caſe the murder of young children, poiſoning 
parents or maſters, burning houſes c, which children are 
very capable of committing ; and which they may in ſome cir- 


cumſtances be under ſtrong temptations to commit; and there- 


fore, though the taking away the life of a boy of ten years old 


may favour of cruelty, yet as the example of this boy's puniſh- 
. ment may be a means of deterring other children from the like 


offences ; and as the ſparing this boy, merely on account of his 
age, will probably have a quite contrary tendency, in juſtice 
to the publick, the law ought to take it's courſe ; unleſs there 
remaineth any doubt touching his guilt. 


In this general principle all the judges concurred : but two 
or three of them, out of great tenderneſs and caution, adviſed the 
Chief. Juſtice to ſend another reprieve for the priſoner ; ſug- 
geſting that it might poſſibly appear on farther inquiry, that 
the boy had taken this matter upon himſelf at the inſtigation 
of ſome perſon or other, who hoped by this ide to ſcreen 


the real offender from juſtice. 


Accordingly the Chief-Juſtice did grant one or two more 
reprieves; and deſired the juſtice of the peace who took the 
boy's examination, and alſo ſome other perſons in whoſe pru- 

un 
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' dence he could confide, to make the ftrifteſt inquiry they 
could into the affair, and report to him. At length he, ro- 
ceiving no farther light, determined to ſend no more 
and to leave the priſoner to the juſtice of the law at the expi- 
ration of the laſt : but, before the expiration of that reprieve, 
execution was reſpited till farther order, by warrant from one 
of the Secretaries of State: and at the Summer aſſiges 1757, 


be had the benefit of his Majeſty's pardon, upon condition of 
his entering immediately into the ſea - ſervice. | 


Ede 


ſealing from the perſon of Sir Giles Payne one ſilk handker- *** 
—* value 12d; and Evans for feloniouſly receiving the 


. ſame, knowing it to be ſtolen. 

Hoery was found guilty to the value of 10d, and was or- 
dered to be tranſported for ſeven years. Evans was likewiſe 
convicted of receiving the goods knowing them to be ſtolen; 
but judgment was reſpited as to him, upon a doubt whether 
ſentence of tranſportation for ſourteen years can be given againſt 
him upon the ſtatute of 4 Geo, I. c. 31; in regard that the prin- 
cipal felon is found guilty of petty larceny only, 


In Michaelmas vacation following the judges met at Ser- 
jeanti- inn to conſider of this doubt; and they agreed, una voce, 
that no judgment can be giyen againſt Evans on this verdict 
on the 4 Geo. I. 


For though that act is expreſs, that perſons convicted of buy- 
ing or receiving ſtolen goods, knowing them to be flolen, ſhall be 
tranſported for fourteen years, yet ſtill it muſt mean perſons 
legally convicted; perſons convicted as acceſſaries after the fact 
under the ſtatutes of 3 & 4 M. & M. c. 9. and 5 Ann. c. 31. 
But this man ought to have been acquitted, the principal 
felon being convicted of petty larceny only; and indeed the in- 
dictment againſt Avery being for petty larceny, Evans ought 
not to have been put upon his trial; for the acts, which 
make receivers of ſtolen goods knowingly acceſlaries to 

the 


| Az the ſeſſions at the Old Bailey in May 1749 John Avery Larceny clow 
and Abraham Evans were indicted, Avery for privately 7 /: & ſecrete a per- 
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the felony, muſt be underſtood to make them acceſſaries in 
ſuch caſe only where by law an geceſſary may bez ond there 
can be no acceſlary to petty larceny, 

Accordingly, at the next ſeſſions Evans was diſcharged, 


At the Old. Bailiy ſeſſions in April 1750, one Mr. Clark: 
was brought to his trial; and it being a caſe of great ex- 
pectation, the court and all the paſſages to it were extremely 
crowded ; the weather too was hotter than is uſual at that 
time of the year, 


Many people, who were in court at this time, were ſen- 
ſibly affected with a very noiſome ſinell; and it appeared ſoon 
afterwards, upon an inquiry ordered by the court of aldermen, 
that the whole priſon of Newgate, and all the paſſages Jeading 
thence into the court, were in a very filthy condition, and had 
long been ſo. 


What made theſe circumſtances to be at all attended to 
was, that within a week, or ten days at moſt, after the ſeſſion, 
many people, who were preſent at Mr, Clarke's trial, were 
ſeized with a fever of the malignant kind; and few who were 
ſeized recovered, 


The ſymptoms were much alike i in all the patients; and in 


leſs than ſix weeks time the diſtemper entirely ceaſed, 


It was remarked by ſome, and I mention it becauſe the 
fame ® remark hath formerly been made on a like occaſion, that 
women were very little affected; I did not hear of more than 
one woman who took the fever in court, though doubtleſs 


many women were there, 

It ought to be remembered, that, at the time this diſaſter 
happened, there was no ſickneſs in-the gaol more than is com- 
mon in ſuch places. This circumſtance, which diſtinguiſheth 
this from moſt of the caſes of the like kind which we have 
heard of, ſuggeſteth a very proper caution z not to preſume foo 


far upon the health of the gaol, barely becauſe the gaol- 


net among the priſoners, For without doubt, if the — 


— 


* Camd, Elia. ſub, an, 1577, Gipin's life, p. 140. of 
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of cleanlineſs and free air have been greatly neglected, the 
putrid offfluvia which the priſoners bring with them in their 
cloaths We, eſpecially where too many are brought into a 
crowded court together, may have fatal effects on people who 
are accuſtomed to breathe better air; though the poor wretches, 
who are in ſome meaſure habituated to the fumes of a priſon, 
may not always be ſenſible of any great inconvenience from 


them, | 


The perſons of chief note who were in court at this 
time and died of the fever were, Sir Samus! Pennant Lord 
Mayor for that year, Sir Thomas Abney one of the juſtices of 
the Common Pleas, Charles Clarke eſquire one of the barons 
of the Exchequer, and Sir Danie! Lambert one of the alder- 
men of London, Of leſs note, a gentleman of the bar, two or 
three ſtudents, one of the under-ſheriffs, an officer of Lord 
Chief-Juſtice Lee, who attended his Lordſhip in court at that 
time, ſeveral of the jury on the Middleſex fide, and about forty 
other perſons, whom buſineſs or curioſity had brought thither. 


Mr. Juſtice Abney, of whom I can ſpeak from a long and 
intimate acquaintance with him, was a very worthy man, 
learned in his profeſſion, and of great integrity, 

His zeal for the intereſt of his country, which he well un- 
derſtood, begat in him a ſtrong and early attachment to his 
Majeſty and his royal houſe ; which was, if I may be allowed 
the expreſſion, his ruling paſſion to the day of his death, 


He was, through an openneſs of temper, or the pride of 
virtue habitual to him, incapable of recommending himſelf by 
that kind of low aſſiduous craft, by which we have known 
ſome unworthy men make their way to the favour of the great, 


However, his merit was not overlooked. He was firſt 
appointed attorney-general of the Dutchy and one of his Ma- 
jeſty's learned counſel; then ſteward of the Palace Court; 
afterwards a baron of the Exchequer z and laſt of all, one of 
the juſtices of the court of Common Pleas, 


In his judicial capacity he conſtantly paid a religious re- 
gard to the merits of the queſtion, in the light the caſe 


appeared 


Character of 
Mr, Juſtice 
Abney. 


labour, and the 
jury diſcharged. 
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In ſhort, when he died, the world loſt a very valuable man, 
his Majeſty an excellent ſubject, and the publick a faithful 
able ſervant, 


The Caſe of Elizabeth Meadow, 


T Newgate ſeſſions in January 17 50, preſent Lord Chief- 
Baron Parker, Mr. Juſtice Feſler, and Mr. Juſtice 
Birch, Elizabeth Meadow was brought upon her trial for ſteal- 
ing out of a dwelling-houſe to the value of 40s and upwards, 


While the proſecutor was giving his evidence, it was ob- 
ſerved, that the priſoner was extremely diſcompoſed, 
fainting and ſcreaming out as in great pain; and ſome of the 
jury doubting whether ſhe had not the pains of labour on her, 
the court deſired two matronlike women to go to the bar to 
her; and they deſiring ſhe might be removed into a private 
room, it was immediately ordered, and the women went with 
her, One of them ſoon afterwards returned, and being fworn 
declared, that according to the beſt of her judgment, and ſhe 
had borne twelve children herſelf, the priſoner had the pains 
of labour upon her, though much before her time. The court 
thereupon ordered her back to Newgate, and that proper care 
ſhould be taken of her there; and diſcharged the jury of her ®, 


Jobn Nutbrown's Caſe. 


T the ſame ſeſſions Jabn Nutbrown and Miles Nuthrown 
were indicted for burglary in the dwelling-houſe of one 

Mr, Fakney at Hackney, and ſtealing divers goods. It appeared 
by Mr. Fakney's evidence, that he held this houſe for a term 
of years which is not yet expired, and made uſe of it as a 
country-houſe in the ſummer, his chief reſidence being in 
London ; that, about the latter end of the laſt ſummer, he re- 


(es Stevenſon's caſe in Leach 443+ ) 


moved 
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away u conſiderable. part of his goods z and that in 
Nevada his houſe was broke open and in part rifled : upon 
* he removed the remainder of his houſhold- furniture, ex» 
ept a clock, and a few old bedſteade, and ſome lumber of 
2 little value ; leaving no bed or kitchen · furniture, nor any 
= elſe for the accommodation of a family, Mr, 2 

being aſked whether at the time he ſo disfyrniſhed his 


he had any intention of returning to reſide there declared, that 


he had not come to any ſettled reſolution whether to return or 
not ; but was rather inclined totally to quit the houſe, and to 
let it for the remainder of his term. 


The fact the priſoners were charged with was ſufficiently 
proved; and was committed about midnight the firſt a 


uuary laſt, 


The court was of * that the peofecinve "ele left 
his houſe, and disfurniſhed it in the manner before-mentioned, 
without any ſettled reſolution of returning, but rather inclining 
to the contrary, it could not, under theſe circumſtances, be 
deemed his dwelling-houſe at the time the fact was committed ; 
and accordingly directed the jury to acquit the priſoners of the 
burglary z which they did ; but found them guilty of felony in 


ſtealing the clock and ſome other ſmall matters: l | 


ordered for tranſportation, 


N. B. Where the owner quitteth the houſe, animo rever- 
tendi, it may ſtill be conſidered as his manſion-houſe, though 
no perſon be left in it; many citizens, and ſome lawyers, do ſo 
from a principle of good huſbandry in the Summer or for a 
long vacation. See Pop, 42, 52. 4 G. 40. and in MSS, 
Denton and Chapple, a caſe upon a burglary in the houſe of Mr, 
Nichols, Eafter ſeſſions 10 W. III. But there muſt be an 
intention of returning, otherwiſe it will not be burglary, -- 


Jobn Howard's Caſe, 


AT the Ol Bailey, Fuh 3 1751, prafant Lord Chief 
Baron Parker, Mr. Juſtice Fofter, and Mr. Juſtice Birc 
John Hawarg was indicted on the ſtatute for privately Realing 


Larceny in a * 
warehonſe. 
10& 11 W, III. 
C+ 23» 
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goods the property of Meſſ. Fludyer and Co. in the warehouſe 
of Fobn Day. There was another count in the indiftment, 
charging that the priſoner ſtole the goods of Jahn Day in his 
» warehouſe; | 191 24 | 
The caſe upon evidence appeared to be, that Job Day 
kept a common warehouſe by the water-ſide, where merchants 
did uſually lodge goods intended for exportation, until they 
ſhould have an opportunity of putting them on board. The 
goods in the indictment were ſent by Fludyer and Co. to this 
warehouſe, in order to be put on board a veſſel bound for 
= uud were ſtolen by the priſoner in this warehouſe. 
ll The court was of opinion, that this is not a caſe within the 
l Ratute ; for by the word warehouſes in the ſtatute are meant, not 
mere repoſitories for goods, but ſuch places where merchants and 
Il {See Godfrey's Other traders keep their goods for ſale in the nature of ſhops, 
1 . and whither cuſtomers go to view them: and though the goods 
| in this caſe might with propriety enough be laid to be the goods 
| of John Dey as they are in the ſecond count, ſince he had the 
| | charge and poſſeſſion of them, which made him anſwerable to 
| 
| 


his principals for them; yet ſtill the ſame objection recurreth, 
his warchouſe was not a place for ſale, but merely ſafe cuſtody. 
| Accordingly, the larceny being fully proved, the priſoner 
was by the direction of the court found guilty of larceny, to 
| the value laid in the indictment, and acquitted of ſtealing pri- 
| vately in the warehouſe, 


A (See Stone's N. B. It hath been generally holden, and I think very right- 
' — Leach ly, that the meaning of this act with regard to ſhoplifting 
= 4 is, that the goods We. muſt be ſuch as are uſually expoſed to 
ſale in the ſhop, not any other valuable thing which may hap» 
pen to be put there: and I think the ſame equitable con- 
ſtrution ſhould take place with, regard to warehouſes, The 
goods ſhould be ſuch as are uflully expoſed to (ale In ſuch 


1 Bee bew' ft; And though coach-houſes and ſtables, which are likewiſe 
4 Ed named In the act, are not places for ſale y yet fl! In tho 


=. conſtruttion of fo penal a law, I think it will not be amifi 
| e 
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them. ene haul de ck 49.90 willy. and in 
thaſe places... id. con beiti aig 3661) 1 

But it hath dee ey rightly Ann dn e) tes 
eee in it, 
the words being goods, wares and merehandizes : for although (eG 
the word goods may in a large ſenſe take in money, and often — : 
doth, yet being chunedtöd with wares and merchandizes, tho 
ayer bm Aero pane gag — ny 
goods ejuſdem generic, goods expoſed ta ſale ®, 

And if i halt e on the evidence) a tote dah that 


thoſe places were broke open at the time of the larceny, the 

caſe will not, in my opinion, come within the act. For the 

words are, if any perſon ſhal} privately ſteal, which ſeemeth to 
r es c5 2 72cpiee 200 


the goods, 


The. Caſe. of Alexander Lord Piyfiga in the 
Houſe of Lords. 


Y an aft paſſed in the 19th of the King, moking that ry Geo. N. 
Alexander Lord Pigſlige, and other perſons therein named, $125 _ * 

had been in actual rebellion, and were fled from juſtice, it is a&ts of attain- 

enacted, that the ſaid Alexander Lord Pitfige We, We, ſhall t, K 

ſtand attainted of high treaſon, unleſs they ſurrender themſelves 

to juſtice on or before the 12th day of Fuly 1746. 


rd Pitflige did not ſurrender in obedience to the act ; and 
| pon his lands in Scotland were ſurveyed and ſeized for 

the uſe of his Majeſty by order of the court of Exchequer in 
Scotland, urſuant to the act of the 20th of the King, upon 496 Ceo. II. 
a preſumption that he ſtood attulnted by the act of the 19th, . 4 
His Lordſhip; in due time, purſuant to the laſt- mentioned 
act, put in his clalm to the lands in the court of Seſſion, 


* In like manner ruled upon the ſame principle, at Mald/ore, Lent aft 
17, In the cafe of Gorge Grimers indiated on the atute 24 Gre, II. 0, 44, for 
fiealing a conſiderable ſum of money out of a hip In port j though great part 
of It confiſted In Porige/ money, nut made current by proclamation but 
commonly current, (See the caſes of Milly Leigh: Ouy, awd Morris, In 
Leach 43) $9, 200, 369.) 1 5 
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THE REPORT. 
by the name of Alexander Lord Forbes of Pitfige; ſetting 
forth that his anceſtor was, by letters patent bearing date the 


24th-of June 1633, ennobled, and created a baron of Scotland 
by the name, ſtile and title of Lord Forbes of Pitfige, which . 


title is now deſcended on him ; and inſiſted that he is not named 


in the act of attainder, and conſequently doth not ſtand at- 


Mr. Hume and 
Mr. Farreſter, 


tainted, nor are his lands ſubjeR to forfeiture. 


To this chim the King's 'advoene; put in un anfwer, by 
which he admitted the patent of creation as ſtated in the claim z 
but inſiſted, that the claimant is the perſon meant and ſi 
deſcribed by the act. In proof whereof he alledged, that his 

and his anceſtors have been moſt commonly named 
and deſcribed by the title of Lord Pitfige j particularly in acta 
of Parliament, rolls, and minutes of Parliament, judicial pro- 
ceedings and family ſettlements. All which was made out in 
proof, or admitted by his Lordſhip's counſel, 


The catfe. coming on to be heard in the court of ſeſſion, 
their Lordfhips pronounced their interlocutor, by which they 
find, that the ſaid Alevender Lord Forbes of Pitfige is not at- 
tainted by the act of the 19th of the King, and therefore ſuſtain 
his claim, and decree poſſeſſion to be delivered to him, | 


From this interlocutor his Majeſty's advocate in behalf of 
his Majeſty appealed j and . came to hearing in Ja» 
nary 1730. 

The Lords fat ſeveral days upon It. The facts ſtated In 
the caſe on either ſide were made out in proof, or admitted at 
the bar j and a great deal was ſaid by the counſel on both ſides 

en the doctrine of miſnomer, improper addition, and the want 


of lions in jul poveding and how far defects of that 
kind may or may not be aided t the true point was thought 
to lie in a much narrower 


vis, Whether the reſpon- 
dent is the perſon named in the act of the 19th of the King; 
and whether he be ſufficiently deſcribed by the name and ** 
of Alexander Lord Pitflige ? 


1 was infifled on. by l Lerdfhip's counſel that though 


the legiſlature in deſcribing perſons or things is not bound 


by the ſtrict rules of law, by which all judicial 
are governedy, yet in an att fo penal as Gut which in the 
ſubject 
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of it ought to be deſcribed by their proper names z ſo that one 
man may not ſuffer for the act or default of another, > 


trial, that the ancefter of M E 

by the name; ſtile and title of Lord Forbes of Pitfige, and that 

this title is''deſcended on him. This title therefore is his pro- 

per legal name and no other: for tides' of d ave Wen SILLS 

. „ eee | wo. 
A miſtake in the chriſtian name in an act of the like kind 

hath been adjudged in the Houſe to be fatal; though ev 1#- 3 

body knew who was intended by the act, and every part of 

deſcription exactly ſuited that perſon, and no- body elſe. 


It was a caſe on the act of the firſt of the late King, which 8 
enacted, that if Major-general Thomas Gorden Laird of Achin- 
toule and other perſons therein named ſhould not ſurrender by a 
certain day, they ſhould ſtand attainted. The name. of the 

Major-general, who indeed was Laird of Achintoule, and was 

intended by the act, was Alexander, and not Thomas : and the 
ſingle *. in judgment in the caſe was, Whether Major- 
K Alexander Gordon Laird of en was ume; by 
the act, 


The court of ſeſſion in Scotland judged that he was not 
and upon an appeal to this houſe by the commiſſioners for for- 


feited eſtates, the opinion of all the Judges was taken upon 
this queſtion ®, 


Whether, if Major-general Alexander Gordan Laird of Achin- 
teule had been brought to the King's Bench bar and execution 
prayed againſt him, the court would have awarded execution ? 
And the judges having conferred together, the Lord Chief- 
Juſtice of yg court of King's Bench delivered their opinion, 
that the ſaid court could not award execution againſt Mexan- 
der z becauſe in awarding execution they muſt purſue the act 
of Parliament on which the judgment is founded. And there- 
upon the decree of the court of ſeſſion was affirmed, 


* The queſtion and een of the judges are here copied uns Wes Journal, 
Mr. Par Wilkami's report of the judges' anſwer is not correct. He is miſ. 
taken too in ſaying that it was an appeal from a judgment of the commifioners = 
for forfeited eftates. It was an appeal from a decree of the court of ſeffion 
grounded on the act 5 Ger I. c. 48. /. 7, . | 
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- The like judgment was ſoon afterwargs given by the Houſe 
in the caſe of Patrick Farguarſon, who was Mae to be at- 
tainted by the ſame act, but was therein by miſtake. called 
Mlexander Farquarſon, | TORY 


A miſtake in un adt of attainder. with regard to a name of 
dignity, which is the preſent cuſe, hath been likewiſe holden 
jo be fatal. It was in the caſe of Thomas Ormond, who =: 
no knight, was attainted by act of Parliament by the 
Thomas Ormond knight; and it Maw that he loſt n 

te 


by the attainder,, and that thy, a} ay to him was void! 
falth the book, it cannot by intended that he was the perſo 
attainted, ſince the, word 4night is part of the By. me 
Themas Ormond could well ſay, that there is no ſuch pe 


ak Theme: Ormond knight, in rerum naturd v. 


Mr. Attorney. 
Mr. Sulicitor, 


Cotton's Re. 
cords 690, 671, 
No. 20. and 


690. No. 27. 


Had the reſpondent been taken after the time limited for bi 
ſurrender, he could. nat have pleaded any thing in bar of exe - 
cution beſides a miſuomer, Ye he could. have verified by 
his * of creation; and in that caſe execution could, not 
have n awarded ainſt him; conſe he ou t no 
bs have the benefit * wy ne wy wap een 

Or had he been pardoned by the name of Lord Pitfign 

d afterwards indicted by the name of Lord Forbes of Pitfligo, 
FA pardon would 2 A avalled * and it a 4 
extremely harſh to fay, that an act of attainder ſhall receive a 
more liberal hb bp, tht op than a charter of pardon; or that 
the ſame deſignation of the perſon ſhall i in one caſe be ſufficient 
to deſtroy him, which in | another would not be ſufficient to 
ſave him, 


an puny! for the crown 2 that Le whole is redu- 


% Tt was ne by the (olicitor-general, that there is no original report 
of this caſe extant 1 It is cited iu the Year-tuok by one of the judges in his 
argument on another caſe ; and there js room to doubt whether it did ever 
really come in judgment, or was not rather a eaſe put by the judge by way bf 
illuſtration ; for Thomas Ormond knight was attainted by aft of Parliament in 
the 1ſt of Ew. IV. and in the 1ath of Adw, IV. the attainder was reverſed by 
Parliament; fo that probably the caſe never came in judgment elſewhere. 
However, as the other judges admitted the cafe to be good law, the book is an 
authority to the purpoſe for which it was cited by the counſel for the re» 
ſpondent, f 
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The legiſlature is not confined to any preciſe forms of e- 


with that which is the ſubjeR of 
greater latitude hath in all 2 taken in deſcribing the 
perſons intended, than is complained of in the preſent cafe ;, 
and yet thoſe aQts have had their full effect on the perſons and 
eltates of thoſe who have been the objeCts of them: but If the 
preſent objection ſhould prevail, thoſe attainders, and all pur» 
chaſes made under them would be ſhaken at once, 


In the act for the attainder of Queen Katharine Howard 2 
and her accomplices, the Lady Rechford, who was the widow * 
of tha Viſcount Reebforg, who had been formerly attainted and 
had ſuffered for high treaſon, is frequently named, ſometimes 
by the file of the Lady Fane Rochford, at other times by the 
title of Jane Lady Rochford, and is attainted. Neither of theſe 
titles was in ſtriftneſs due to her 1 and yet by both, different 
as they are, ſhe is deſcribed in the act. 


In the ſame act, the Lord William Howard, who was one 
ol the ſons of the Duke of Nerfolt, and the Lady atharins 
Hwward his wife, are attainted of miſpriſion of treaſon, by no 
other deſcription than Lord William's courteſy title, 


In the at of Oblivion, Sir Hardreſs Walltr, Sir Michael 13 Ours th 
Livefy, Sir James Harrington, Sir Henry Mildmay, Sir Arthur de. q1, 
Haſlerig, and Sir Henry Vane, among others, are excepted, 
without any fort of notice whether they were knights or ba- 
ronets, or of what order of knighthood: they were, 

By an act of the fame” ſeſſion, | Sir Michael Diveſy, by the C. 16. 
ſame general uncertain deſignation, is, among others, attainted' 
of high treaſon; and his eſtate and the eftate of Sir H. 


Waller, by the ſame uncertain deſcription of their perſons, are 
veſted in the King without' office, 


By an act in the next ſeſſion the real and perſonal eſtates of 2g Gur, th 
Sir abe Danvers, Sir Jobn Bouchier, Sir Henry Mildmay,, © **' 


dir James Harrington, and Sir Arthur Haſlerig, among others, 
F 3 by 


8. 4+ $+ 


W. ul. e. LO 


2 Goo. I. e. 414 


THE REPORT. 


by the ſame general uncertain deſignation of their perſons, are 
veſted in the crown without office, ; avlliet; 

And by the ſame act Sir Henry Mildmay and Sir James Har- 
rington, among others, by the ſame uncertain deſcription, are 
degraded, and ordered to be drawn upon, ledges through the 
ſtreets of Londen to Tybuyn with ropes about their necks, and 
afterwards to be impriſoned for life, 

By an act paſſed ſoon after the aſlafſination-plot, == Johnſon 
alins Harriſon, —— Durant alias Duyance, —=— Byerly, —— 
Plnoden, and Hungate (blanks being left for their chriſ- 
tian names) are among others required, as In the preſent caſe, 
to ſurrender by a day therein named, and in default thereof are 
attainted of high treaſon, | 


By an act In the time of the late King made upon the like 
occaſion with the preſent act, Sir David Treplond, Sir Hugh 
Paterſon, Sir Donald Macdonald, Sir John Profton, and Sir Jobn 
Mackenzie, without notice whether knights or baronets or of 
what order of knighthood, are among others required, as in 
the preſent caſe, to ſurrender by a day therein named, and in 
default thereof are attainted of high treaſon, 


By theſe inſtances it appeareth to a demonſtration, that the 
legiſlature never thought itſelf confined to the ſtrict rules of 
law in deſcribing perſons whom it made the objects of puniſh- 
ment, It was ſufficient, that the terms made uſe of were 
deſcriptive of the perſons intended to be puniſhed. It never 
was doubted whether the regicides, who are attainted or other- 
wiſe ſubjected to pains and penalties by the acts juſt now cited, 
were properly deſcribed z or whether their eſtates veſted in the 
crown, though the very ſame objection might have been made 
in their caſes as in the preſent, that their full title of dignity was 
not ſet forth, It is plain they were men of ſome dignity, knights 
or baronets z and it muſt be admitted, that all titles of dignity, 
the loweſt as well as the higheſt, are parcel of the name, and 
that in all judicial proceedings the omiſſion of even the loweſt 
dignity would be fatal. The ſame may be ſaid with regard to 
thoſe who were attainted by the act of the firſt of the late 
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And with regard to thoſe concerned in the aſſaſſination - plot, 
they are deſcribed merely, by their ſurnames ; beg, de- 
ſcription was thought ſufficient to reach them. 


Theſe were all in ſtrictneſt of law incomplete deſcription 
of the perſons, yet they were never ſaid to be inſufficient in 
the caſe of a Parliamentary attainder. And what is there in 
the preſent caſe that diſtinguiſheth it from thoſe ? Let it be 
admitted for argument's ſake that Lord Pitfige ls imperfeRly 
deſcribed, that his full title of creation is not ſet forth in the 
aQ but let it be admitted too that he is deſcribed by hls chriſ- 
tian name, by his dignity (Lord) and by his Barony z by the 
title by which he is moſt commonly known, by which his an- 
ceſtors were frequently named in a&ts of Parliament, in the 
rolls of Parliament, in their family ſettlements, and in judicial 
proceedingsz and which he hath uſed in deeds executed by 
himſelf, and in his own letters, ſome of which have been ready 
let this be admitted, we have it all In proof, and then let any 
man find out the leaſt diſtinction in favour of his Lordſhip be- 
tween thoſe caſes and the preſent, if he can, 

Three caſes have been cited by the counſel on the other fide, 
thoſe of Alewander Gordon, Patrick Farquarſon and Thomas 
Ormond, und one anſwer will go to all of them. They do not 
reach the preſent caſe, The preſent queſtion is upon an in- 
complete deſcription of the perſon, but a deſcription not repugnant 
te truth; thoſe deſcriptions were abſolutely falſe ; they could 
not with any ſhadow of truth be applied to the perſons ſuppoſed 
to be intended. This diſtinction between incomplete and falſe 
deſcriptions is implied in the anſwer of the judges in Gordon's 
caſe ; & In awarding execution we muſt purſue the act of par- 
« liament on which the judgment is founded ;“ in other words, 
we cannot go contrary to the act, we cannot award execution 
againſt Mexander, on a judgment againſt Thomas z for the law 
will not intend that Alexander and Thomas are the ſame perſon, 
and we muſt judicially take notice of legal intendments. 

So in the caſe of Thomas Ormond, by intendment of law 
Thomas Ormond knight, and Thomas Ormond yeoman, are two 
ny Oy FOO I ory 
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ef the name : they are in legal eſtimation as different perſons as 
names. 


men beating two different 


It hath been ſaid, that Lord Pitfige, wore he to be taken, 
might plead his miſhomer in bar of execution. That is abſo- 
utgly denied, He could not plead a miſnomer : he could plead 
no other plea than what all in the like circumſtances 


muſt plead, which le, * thet be it not the perſon named in 


the aft: that is the anly iſſue upon which he could put his 
caſe: on that iſſue, which is u mere matter of fact, he mult 
8 if 0 0 9 8 1 5 en 4 


It hath likewiſe been (aid, that were he to be pardoned by the 
name of Lord Pitfige, and afterwards indifted by the name of 
Lord Forbes of Pirflige, fuch a pardon would nat avail him, 
That likewiſe is denied. He would be intitled to the full be- 
nefit of the pardon pleading it with a proper averment, that 
Alexander Lord Forbes ef Pitlige named in the indictment, 
and Arxander Lord Pitflige named in the pardon, is one and 
the fame perſon ; for there would be nothing in this averment 
contrary to the intendment of law, as poſtibly in the caſe of 
different chriſtian names there might. | 

The counſel having concluded, their Lordſhips put the 
following queſtion to the judges, and adjourned to the next 
day. 

The great-grandfather of the reſpondent being by letters 
patent under the great fea} of Scotland in the year 1633 created 
a peer of Scotland by the title of Lord Forbes of Pirſligo, and 
the reſpondent and his anceſtors claiming under the ſaid letters 
patent having commonly uſed and ſubſcribed themfelves to 
deeds and other inftruments, ſometimes by the name or ſtile of 
Forbes of Priiflige, and ſometimes Pitflige, and having been 

ly deſcrided and known in legal proceedings and other- 
wiſe, as well by the name or ſtile of Lord Pitffige as of Lord 
Forbes of Pitflige, and the faid reſpondent and his anceſ- 
tors having been always entered in che rolls of the Parlia- 
ment of Scotland (except in one private act of ratification 


9 "_— * "TT YT 


* See the record in the caſe of Barkfitad, Okey and Code, cited in Dr. Ca- 


paſſed 
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paſſed in 168 1) by the nume or file of Lord Pitfige; and it 
not being proved or alledged in this cauſe, that any other perſon 
beſides the was at or before the of the at 
of parliament herein after mentioned called or known by the 
name or title of Lord Pit/igez and the reſpondent not hav 
ſutrendered himſelf to juſtice on or before theday ſpecified in th 
aQ of the INN of his Myjeſty's reign for attalnging 
Alexander earl of Killie and others therein named of high, troa- 
ſon j whether the reſpondent la by virtue of the ald a attalhted 
4 treaſon by the name or title of Arn, Lord Pit. 


figs 
The judges upon conference mas un ded 
ſuppoſing the reſpondent to be the perſon Intended and n 
i the A is 1 deſerided dy the title 2 
irflige l fince that deſeription, thoigh Incomplete In poln 
of nn is RE bs ena | AAAS Ara ti 
from the caſes of Gordin, Farguarſin and Ormond; ind 
bringeth it within the rule upon which alone many of the a&ts 
of attainder cited by the counſel for the crown, eſpecially thoſe 
ſince the reſtoration, can be fupported a. 
_ But left, by giving a categorical anſwer to the queſtion as, 
PIO bh of ed org eee 


faft as well as on the point of law (which they will always 
avoid) it was agreed, == Lord Chief-Juſtice in delivering 
the opinion of the judges ſhould acquaint their lordſhips, that 
the judges do not preſume to give any opinion whether the 
reſpondent is the perſon named in the act, that being a matter 
ol fact of which their Lordſhips are now the proper judges, 
and in a proceeding in Mſminſter-ball it would be the pro- 
vince of a jury; but if their Lordſhips are ſatisfied, that the re- 
ſpondent is the perſon named in the act, the judges ate of 
opinion that he is ſufficiently deſcribed and well attainted 
by it. . 
Accordingly the next day my Lord Chief. Juſtice delivered 
the opinion of the judges to the effect above mentioned. 


* In the proceedings againſt the Earl of March, upon which he wes a= 
tainted in the 4th of Edw. III. be is filed throughout the record, Rege dz 
Mortimer. (See p. 390 391). 8 
F 4 Lan 
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- Lord Chancellor ſpake largely, declaring his concurrence 
with the opinion of the judges in point of law; and the 
. TGRRTgAIEae 
4 claim 8. 


The Caſe of John Drummond Eſqr. commonly 
called Lord Jobn We in the Houſe 
1 of Lords. 


Vis trea on. JAMES en Drennan comment cn Duke of Prth, 
Wii: being ſeized in fee of the lands and earldom of Perth, by 

in deed of ſettlement dated the 16th day of June 1743, granted, 
#þ | ſold and difpoſed of his faid eſtate to Thomas Drummond of 
Logftalmond eſqr. and his heirs, but redeemable in manner 
herein after mentioned, upon truſt for the payment of all his 
the ſaid Fames's debts, and ſubject to his debts and to ſome 
prior charges then ſubſiſting, upon truſt to pay to the ſaid 
James during his life an annuity of two hundred pounds ſter- 
ling; and after his deceaſe upon the like truſt for his brother the 
ſaid Jobn Drummond during his life: and upon farther truſt 
to convey the premiſes, ſubject to his debts and the ſaid an- 
nuities, to John Drummond uncle to the grantor in tail gene- 
ral, reminder to his ſiſter Mary Drummond in tail gener al, 
remainder 'to the truſtee himſelf in tail general, remainder to 
the right heirs of the grantor. 


And upon farther truſt to pay to ſoch wiſe as the grantor 
ſhould marry, during her life, an annuity of 10,000 marks 
Scots, for the ſeparate uſe of ſuch wife; and not to be ſubject 
to the grantor's jus mariti. 

Then followeth the power of redemption to which the 
whole diſpoſition is made ſubject, viz. that after payment of 
the debts of the grantor, the premiſes ſhould be redeemable 
from the faid truſtee, and from the ſaid Jobn Drummond the 
uncle, and the ſaid Mary Drummond, and the heirs of their 

The whole anſwer of the judges as it ſtandeth on the Lords“ Journal is: 
That the reſpondent is fully and offectually attainted by the act of the 19th 
« of the King by the name or title of Mexander Lord Pirfligo.” But the Lord 
Chief-Juſtice did deliver the opinion with the caution and reſerve touching 
the fact of the identity of the perſon, as above reported, though the Journal 
is ſilent as to that matter, the opinion delivered in writing not being ſuffici- 
ently explicit in that reſpect. 


bodies 


T HE R E P O R IL 


bodies reſpeRively,, by the heirs of the body, male or female, of 
the (aid grantor, and, failing ſuch heirs, by the heirs of the 


body, male or female, of the faid Jobn Drumnend bs brother 
ab» 


on payment of 2004, ſterling to the truſtee, his heirs 
aſſigns, at the market-croſs of Edinburgh z or in their 

ſence to the provoſt, or any of the bailiffs, dean of Gila, or 
treaſurer of Edinburgh. | TI wih 


in the trial of Lord Levat; and his brother the ſaid John 
Drummond was a captain in the French ſervice z and both the 
brothers afterwards engaged in the rebellion of 1745. 

diſpoſition of the eſtate, continued in poſſeſſion and received 
the rents and profits to the day of his death; and Thomas Drum- 
mond the truſtee knew nothing of the deed at the time it 
was executed, never had the poſſeſſion of it, nor ſo much as 
ſaw it. * | | | 


By the act of the nineteenth of the King reciting, that the 
ſaid James Drummond and Jobn Drummond his brother and 
other perſons therein named did on or before the 18th of April 
1746 levy war againſt the King and were fled from juſtice, it is 
enacted, That if the ſaid James Drummond and John Drum- 
mond &c. ſhall not render themſelves to juſtice on or before the 
12th of Fuly 1746, they ſhall from and after the 18th of April 
1746 ſtand and be adjudged attainted of high treaſon to all in- 
tents and purpoſes whatſoever ; and ſhall ſuffer and forfeit as 
perſons attainted of high treaſon by the laws of the land ought 
to ſuffer and forfeit. | 


Fames Lord Drummond died on the 11th of May 1746 in 
his paſſage to France after the action at Culladen; and the ſaid 
Jabn his brother and preſumptive heir did not ſurrender pur- 
ſuant to the act, and fo became attainted; and the court of 
Exchequer in Scotland, purſuant to the act of the 20th of the 
King, cauſed the eſtate comprized in the ſettlement to be ſeized 
and ſurveyed for his Majeſty's benefit, as being forfeited by 
that attainder, | 


Thomas 


19 G. II. c. a1. 


20 G. II. c. 41. 
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| Thomas Drummond; the truſtee named in the ſettlement of 


the 16th of Fun- 1743, put in his claim to this eſtate in due 


ume In the court of feffion in Fcetlend, purſuant to the laſt- 


mentioned ſtatute, and founded his claim on that ſettlemerit 3 


alledging that the ſaid Fohn Drummond was never ſeized of, 
waited bh eden bas tat tht ce, mee 


thereto by virtue of the ſaid ſettlement. 


To this cim his Majeſty's advocate, on behalf bf his Ma- 
gen, put in an anſwer, inſiſting on his Majeſty's right 


grounded on the attainder and the forfeiture of Y Df 


and the cauſe coming to hearing before the court of ſeſſion, 
that court found that the ſaid Jobn Drummond was upon the 
eleventh of May 1746, when the faid James his elder brothet 
died, capable to take by deſcent from his faid elder brother ; 
and that the eſtate in queſtion did then deſeend to the faid John 
his brother, and was forfeitable and forfeited by his treaſon and 
; and that the faid truſt-diſpoſition to the claimant 


. ſhe forſeiture of the faid Joke 


Mr. Hume and 
Mr. Yorke. 


z and thereupon diſmiſſed the claim. 


From this decree the truſtee Thomas Drummond appeated ; 
cd con lentanin half 2985. | 
Two queſtions were made in this caſe ; firſt, Whether by 
the laws of 8:otland the ſettlement of the fixteenth, of Jun 
n 
any perſon on his behalf, but remaining always in the pof- 
ſolicct or pibwer of tie graneor 
This p6ftit was not greatly laboured by the counſel for the 
appellant ; and as what was faid upon it on either fide was 
on the laws of Sctland, by which the validity of all 
Scotch ſettlements muſt be determined, and which I do not un- 
W 
— 
The ſecond queſtion was, ſuppoſing the ſettlement to be 
void; and that Fanter Lord Drumimnd died ſeized in fee, 


cher his brother che ſaid John Drummond did take by deſcent 


any effits in the pretniſes which was forfeitable by his at- 


winder? 


The 
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' The counſel for the appellant argued, chat he did not; that 


| he was incapable of it; he had no heritable blood in him on 
the eleventh of May 1746, the day his brother died ; for, not 
having ſurrendered purſuant to the act which attainteth him, he 
is now to be conſidered as a perſon attainted from the eighteenth 
| If he had been actually attainted before the death of his 


brother, he could not have taken by deſcent ; the land muſt 


have eſcheated. Lord Chief-Juſtice Coke is full to this point; 
« The father is ſeized of land in fee holden of J. &, the ſon is 
« attainted of high treaſon, the father dieth, the land ſhall eſcheat 
« to J. S. propter defettum ſunguinii, for that the father died 
« without heir: and the King cannot have the 1 becauſe 
<4 the ſon never had any thing to forfeit. 

Lord Chief - Juſtice Hale putteth a ſtronger caſe on the fame 
principle; © If there be a father and two ſons, and the elder 
« ſon attaint ſurvive the father but a day, and die without iffue, 
« the ſecond fon cannot inherit, but the land (hall eſcheat pro 
« defettu heredis;” and if in the preſent caſe the land eſeheated, 
the whole proceeding in the Court of Exchequer in Scotland, 
of which the appellant complaineth, is void; it is coram non 
judice ; for that court hath no juriſdiction touching eſcheats, 
which by the r yore i £002 
of keffion, 

ke be ben hat the ee of N Made 
was not complete till after the 12th of Fuly; but being then 
completed, we ſay the ſtatute expreſsly carrieth it back to 
the eighteenth of April preceeding, fo all intents and purpoſes 
whatſoever. 


And if he had been poſſeſſed of any other eſtate, and betten 


the eighteenth of April and the twelfth of Fuly had made a 

ſettlement of it upon the moſt favoured conſiderations, or 
payment of his debts, or in eonſideration of marriage; or had 
ſold it for a valuable conſideration actually paid, his attaindet 
would have over-reached this ſettlement or ſale. He would 


have bean conſidered. by virtue of this retroſpective clauſe as 
a man diſabled and under an attaifider at the time the ſale or 


ſettlement was made. And ſhall he now be conſidered as 
a perſon 


t Inſt. 13. 4. 


1 Hale 356. 
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z perſon under an attainder to one purpoſe alone, and not to af 
other purpoſes ? | 
We are not now in the eaſe of an attainder in the ordinary 
courſe of juſtice in thoſe caſes, it is true, no corruption of 
blood is wrought till an actual attainder, though upon an at- 
tainder the forfeiture hath relation to the time of the treaſon 
committed; which relation is a mere fiction of law, introduced 
for the purpoſe of over-reaching meſne incumbrances: but we 
are in the caſe of a parliamentary adjudication ; the legiſlature 
hath pronounced judgment of attainder upon Fohn Drummond 
and others; and in pronouncing that judgment hath deter- 
mined the time from which it ſhall operate to every intent. 
Mr. Attorney The counſel for the crown inſiſted, that on the eleventh of 
= the Lord May 1746, when James Lord Drummond died, Fehn Drum- 
mond was capable of taking the lands in queſtion by deſcent, 
and remained fo till after the 12th of Zuly : that during all that 
l interval, the eſtate veſted in him, for it muſt veſt ſomewhere 
i on the death of James; and in the crown it could not veſt by 
eſcheat, while there was an heir in being capable of inheriting: 
| and conſequently John being ſeized at the time of his attainder, 
| the lands became forfeited, and are now veſted in the crown by 
the expreſs proviſion of the act of the 20th of the King. 


This cannot be denied upon a ſuppoſition that Fohn Drum- 
8 mond took by deſcent from his brother; and therefore it is ſaid, 
| that he was not capable of inheriting ; that he muſt be con- 
ſidered, by virtue of the retroſpective clauſe, as under an at- 
tainder 4 the 18th of April preceeding his brother's death. 
This will receive a very ſhort anſwer. Acts of parlia- 
ment, like wills, are to be conſtrued according to the plain 
obyious intent of the makers; the intent of the retroſpec- 
tive clauſe was to determine the time to which the forfeiture 
ſhould relate, in order to protect the title of the crown againſt 
all incumbrances ſubſequent to that time; this was clearly the 
point, and the only point the legiſlature had in view: to ima- 
gine that the legiſlature intended to defeat the title of the 
crown upon the contingency which hath happened in the 
prefent caſe, (and it might have happened in the — 
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of every man attainted by the act, ) would be to ſuppoſe, that it 

intended to defeat and to protect the title of the crown upon 
different contingencies, by one and the ſame proviſion in 
the act: this is too abſurd to be imagined; and therefore the 
conſtruction contended for, grounded on the general words, to 
all intents and purpoſes whatſoever, comnne: by Gaparieg 3.007 
rule of conſtruction. 

n bee rele bogen e eee 
parliament are not to be carried beyond the plain intent of the 
act; eſpecially where the rights of the crown would ſuffer by 
ſuch a latitude of conſtruction, 


The counſel having concluded, the Houſe put the following 


queſtion to the judges, and adjourned to the next day; Whe- 


ther by the law of England John Drummond, ſecond ſon of 
the late Lord Drummond, was on the 11th day of May 1746 
capable of taking lands by deſcent ; and whether by his not 
rendering himſelf to juſtice on or before the 12th day of 
Ju 1746, according to the act of the 19th year of his preſent 

Majeſty, ſuch deſcent became diveſted or avoided 9 
vent the forfeiture in prejudice of the crown ? 50 


The judges upon conference among themſelves agreed, that 
the intereſt deſcended to Fohn Drummond, and was forfeited by 
his attainder. They conſidered the act in the light of a par- 


liamentary outlawry. The act chargeth, that the perſons 


therein named did on or before the 18th of April 1746 levy war 
- againſt the King, and were fled from juſtice ; and then pro- 
ceedeth to attaint them, if they do not render themſelves to juſ- 


tice on or before the twelfth of Fuly. 

This being an attainder out of the ordinary courſe of juſtice, 
it was proper on all accounts to fix the time to which it ſhould 
relate, for avoiding all meſne incumbrances ; the legiſlature hath 
done it, and in ſo doing, hath ated in erat conformity to the 
common law in the caſe of an outlawry for high treaſon in 
the ordinary courſe of juſtice: in which caſe the attainder 
relateth to the time of the treaſon laid in the indictment. 
Accordingly in the preſent caſe the attainder is, by the re- 
troſpective clauſe in queſtion, carried back to the very day 

on 


V. Bro. Rela- 
tion, 43 · 


1 Hale 361. 
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on which the.treakes in. by the: preamble charged to have been 
committed. 

' This fully accounteth for the retroſpective n 
eth the ſenſe of it. It was plainly inſerted in exact conformity 
to the common law, and muſt therefore be accommodated to 
the rules of la in ſimilar caſes; for it is a ſaſe rule of con- 
ſtruction, that ſtatutes, made in imitation of the common law, 
thall be expounded according to the rules of law in like caſes, 

Let it be ſuppoſed, that John Prummond had been outlawed 
upon an indictment for this treaſon, and that the indictment 
ad hand he OR to hare 5 as this act doth, 
on the 18th of April 1740 his: attainder for the purpoſe of 


- avoiding all meſne incumbrances would have related to that day; 


and yet if, pending the proc eſa of outlawry, his brother had died 
ſeixed of the eſtate in queſtion, it would undoubtedly have 
deen forfeited by John's attainder; for he would have been 
gankidered; during the pendeney of the proceſs. of. outlawxy,, as 
8 of taking by deſcont. And conſequently in 

tbo preſent caſe he muſt, in conformity to the rule. of law in 
the caſe of an outlawry, be conſidered. as a perſon. capable of 
inheriting and holding on the eleventh of May, and thence- 
forward to the 13th of Jul); an interval exactly analogous to 
the pendency, of proceſs of outlawry at common law. 


Tho next day the Lord Chief- Baron, in the abſence of the 
two Chief: Juſtices, delivered the opinion of the judges; That 
the ſaid Jobs Drummond was on the eleventh of May 1746 
capable of taking lands by deſcent ; and that by his not render- 
ing himſelf to juſtice on qr before the 1 ath of Zuly. 1746, ac- 
cording to the above-mentioned act of the 19th year of his pre- 
ſent Majeſty, ſuch deſcent did not become diveſted or avoided 
ſo as to prevent the forfeiture in prejudice of the crown, And' 
the Lords unanimouſly affirmed the decree, 
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The Caſe of Captain Jahn Goren, in the Houſe 
of Lords. | 3 


QUE Jaw ames Gordon, by ſettlement dated 19th u 1 135 (See Datrymaps 
ed his barony and lands of Park in Scotland on — 

ſelf for life, remainder to William Gerdon his eldeſt ſon and the Eſtates tailzioin 

heirs male of his body; reminder to the heirs made f Sir Ione de 


FJangs's own body, with ſeveral other ſubſequent limitations, High treaſoa- 


By this (element IE lian Gordon the bn and other heirs of 
tail, ares agcording to the forms uſed in Scatland in the caſe 
of ſtrict ſettlements, prohibited to alter the courſe of fygceſe 
ſon by alienation or by any charge on the eſtate : or by, any. 
20 civil or;criminal, even, treaſenable act, whereby the 
may become, eſcheat or forfeited ;, and all, acts to be done by 
0 tn Dre 
hibition, are declared! to he null and void as, againſt the, per- 
ſon next in ſucceſſion; who, in caſe of ſuch contravention, ſhall. 
ſugceed: tp, the eſtate in the ſame manner, as iß ſuck. comrar. 
vengr, were naturally dead, 

Sir James Gorden died, and his ſon William Gordon, then 
Sir Iy lian, became duly ſcized under this ſettlement, 


e took a part in the rebellion, of 1745, and was attainted 
by NA King; and his barony and 
lands of, Park were ſurveyed and ſeized to the uſe of his Ma- 
jeſty under the act of the 20th of the King. | 20 G. I. c. 4b 


Captain John, Gordon, who is Sir William's next brother, 
put in his claim in the court of ſeſſion in due time, and in 
that claim ſtated, the ſubſtance of the ſettlement of October 

+ 1713, with the prohibitory and irritant clauſes before-mention- 
ed, and inſiſted, firſt, that Sir William had long before his 
attainder incurred an irritancy, as they call it, of his eſtate, 
by creating an. incumbrance on it in favour of one of his 
creditors ; and that thereupon the eſtate devolved immediately 
upon him (the claimant) as next heir in tail, under the limi- 

tation 
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tation to the heirs of the body of Sir James, Sir William hav- 


ing then no iſſue. 

Secondly, that in caſe there was no ſuch irritancy incurred, 
yet gir Malliam by commütting the crime of treaſan did con- 
travene ® the prohibitive clauſe, and loſt his title to the eſtate, 
which thereby immediately fell to the claimant. 

And thirdly, that Sir William could at the worſt forfeit 
by his attainder only an eſtate for his own life, and upon his 


death the premiſes 33 re NPR er. 


and the other heirs in tail. 
To this claim his Majefty's aivocate page & in an — and, 


| as to the irritancy ſuppoſed to be incurred by the incumbrance, 


9 An. c. 21. 


26H, VIII. e. 
13. 


inſiſted, that as Sir William Gordon might by the law of Scot- 
land have been relieved againſt rhat irritancy, if the claimant 
had endeavoured in due time to take advantage of it, it ſhall 
nin bo de to over- reach rr r N 
attainder. 

Fad is" the" Ges und aid pchss Infidel” en by the 
claimant, he relied on the ſtatute of Queen Ame, whereby per- 
ſons attainted of high treaſon in Scotland are made liable to the 
ſame forfeitures as perſons attainted of high treaſon in England ; 
and on the ſtatute of H. VIII. whereby all eſtates of inheri- 
tance are made ſubject to forfeiture for high treaſon ; and in- 
ſiſted that Sir William Gordon was, by virtue of the ſettlement 
of October 1713, ſeized of an eſtate of inheritance in the pro- 
miſes at the time of his attainder, 

The caſe coming on to be heard before the court of ſeſſion 
their Lordſhips pronounced their decree to the effect fol- 
lowing. 

They find, that Sir William dene is by the entail diſabled 
from alienating or incumbering the eſtate in queſtion, or al- 

the courſe of ſucceſſion in prejudice ef the claimant and 
other heirs in tail; or from impairing their title to the fame 
after his death: and that therefore the ſaid eſtate is by Sir 
William's attainder forfeited to the Crown only during his 


See Bendloe, pl. 289. Gift in tail upon a condition fomething fimilar to 
this. The dence committed treaſon and was attainted. Adjudged, that the 

title of the Crown under the attainder was not affected by this condition. 
It was a conditien repugnant to the nature of feudal tenure, and againſt the | 
life; 
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nie and that the dlaimant hath'right to the fame after the 
death of Sir Wilkam. 0 


They alſo find, that the ircitancy alledged to "as been 
incurred by Sir Miliam by the incumbrance in favour of 
his creditors, not having N in due time taken advantage 
of, the ſorfeiture by his attainder cannot now be over - reached 
on pretemce of that it ritaney; and decree accordingly, 


From this decree both ſides appealed. . His Majeſty's adyo- 
cate from that part of it which declareth, that Sir J/illiam Gor« 
den forfeited during his life only; and that 8 
other heirs in tail will be intitled after his death, 


Mr. Gordon from that part which declareth, that the for- 
feiture by the attainder cannot be over - reached on pretence 
of the irritancy. And the cauſe came to hearing in April 
1751. 

I ſay nothing of what, was offered on either ſide upon Mr. 
Gordon's appeal, . becauſe. the merits LG RAG entirely on 
the laws of Scotland, 


Two points were made upon the Lord Advecate's ap- 
peal. . 3 
Firſt, Whether Sir William Gordon was, by the laws of Scot- 
land, ſeized of any eſtate of inheritance in the premiſes in queſ- 
tion at the time of his attainder ? 
Secondly, What eſtate or intereſt was forfeited by his at- 
tainder ? 


It was inſiſted” on in behalf of the Gabe and not much 
controverted on the part of Mr. Gordon, that Sir William 
was ſeized of an eſtate in tail- male in poſſeſſion; and that ſuch 
eſtate, though not alienable or chargeable by him longer than 
for his own life, is by the law of Scotland deemed an eſtate 
of inheritance. 


And on the other hand, it was admitted on the part of the 
Crown, that the limitation to the heirs-male of the body of 
Sir James Gordon on failure of iſſue - male of Sir William (who 
was his eldeſt ſon) is not by the law of Scotland an eftate-tail 
executed in Sir William; but is a ſubſtitution, as they call it, 
in nature of a remainder created in favour of the younger ſons 
of Sir James, and not affected by the attainder of Sir William. 


"of The 


95 


"ir, Name 
E. mpbell, and 
Mr. Lockhart. 


dee the acts of 


164g and 1696s Of iIncumber it for more than his on life, (which the counſel 


Int. 19. a. 


2 Tat. 334. 


Inſt. 19. 


3 Int. 126. 
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The point, principally laboured by Mr, Gordon's counſel 
was, 'T'hat admitting Sir William to have been ſeined of an oftats 
of inheritance, yet, ſince by the laws of Scotland he could not alien 
for the Crown admitted,) the conſequence. is, that he cannot 
forfeit any greater eſtate in the premiſes than during his. life ; 
and this, they ſaid, is perfectly agreeable to the rul of our 
law in ſimilar cafes, | „ 
© Before the ſtatute de duni, the tenant, who was then con- 
ſidered as ſeized of a conditional fee, could, 59 prolem ſuſci- 
fatam, alien or incumber the fee at his pleaſure; und in con- 
ſequence of that, he could likewiſe forfeit the fee for treaſon 
or felony, | | ; N86 
By having iſſue, the condition annexed to the fee was con- 
ſidered as performed to three purpoſes ; to alien, to forfeit, 
and to incumber. But when the ſtatute de donis took away 
the tenant's power of alienation, it was conftantly holden, 
that he could not forfeit for treaſon or felony ; though there ls 
not a word in the ſtatute which directly cometh up to the cafe 
of forfeitures, The words are Non habeant poteſtatem ali- 
te enandi : but the judges, by an equitable conſtrution of 
the ſtatute, held, that the power of forfeiting was included in 
the word alienandi; for, faith my Lord Coke, foris-facere is 
alienum facere. e dies 
By the ſtatute of treaſons the forfeiture of traitors? eſtates 
is given to the Crown in very general words : but the rule 
was, That the act doth not extend to lands in tail; for te- 
nant in tail ſhall forfeit no more than he may lawfully forfeit, 
that is, for his own life: and the general words of the act do 
not abrogate the ſtatute de donts, The like rule is laid down 
upon the conſtruction of the ſtatute of proviſors, where the 
words creating the forfeiture are very general; the rule is, 
Tenant in tail ſhall forfeit no more than he may lawfully for- 


feit, that is, for his own life. 


The fame rule prevailed with regard to eftates-tail of 
the gift or proviſion of the Crown. When the 34th of H. 
VIII. had rendered them unalienable by the tenant in tail, 
the judges, upon the conſtruction of that ſtatute, conſtant- 


ly 
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ly held, that they were forfeitable only during the life of the Hale 20 
tenant by his attainder for treaſon or felony, | 


From theſe inſtances, they argued, it appeareth, that the 
power of alienation and a capacity to forfeit conſtantly went 
hand in hand, It was thought unreaſonable and againſt nas 
tural juſtice to carry one beyond the other ; and therefore in 
the preſent caſe, admitting that Sir Milliam Gordon was at the 
time of his attainder ſeized of an eſtate-tail in the premiſes, 
yet, ſince by the law of Scotland he had no power over the 
eſtate more than for his own life, he could not forfeit more 
than his life-intereſt in it, | | 


The counſel for the Qrown relied on the act of the 9th. Mr. Attorney. 
of Queen Anne, Whith hath incorporated the law of England, 228 
with regard to high treaſon and the forfeitures for it, into the 
law of Scotland, as offectually as if every Engliſh ſtatute and 
rule of law touching thoſe matters had been tranſcribed and 
enacted in it; and therefore, whatever ſtatutes did ſubſiſt in 
Scotland before this act, by which eſtates-tail were protected 
againſt forfeitures for high treaſon, they are now totally re- 
pealed. 
It is true, that from the making the ſtatute de duni to the 
abth H. VIII. eftates-tail were not forfeitable for high trea+ 
ſon, they are not forfeitable for felony to this day; but the 
law in this caſe was not founded on the principle laid down 
on the other ſide, that a capacity to forfeit and a power of 
alienation always went hand in hand, or were in the nature of 
convertible terms; it reſted on a much ſtronger foundati 
viz. upon the words of the act itſelf; © The land ſhall remain 
© to the iſſue of them to whom it was given, after their death 
u or revert to the donor or his heirs, if iſſue fail.“ 


So with regard to eſtatcs-tail of the gift or proviſion of the 
Crown, they, after the 34th of H. VIII, were holden to be un- 
forfeitable to the prejudice of the heir in tail; not upon the 
principle relied on, but from the expreſs words of the act. 
After the death of ſuch tenant in tail the heir in tail may 
« enter, have, and enjoy the lands according to the form of 

«the firſt entail; the {aid recovery, or any etber thing or things 


G 2 « bereaftre 
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e borogfter to Be bad, bonn, er ſuffered, by or ageinls ſock 


« tenant in tail, tothe contrary notwi Ing" 


It was upon the foot of theſe expreſs proviſions, that the 
10 in tail fall after the death of the trnant bold and jay, 
thut theſe eſtates were protected from forfeitures ; but the 26th 
of H. VIII. repealed the ſtatute die duni, us far as eoncerneth 
forfeitures for h h treaſon, as the 5th and 6th of Bd, VI. did 
that of the 34th H. VIII, 


And how was this repeal effected Not b by any expreſs de- 
claration to that purpoſe, but by enafting, “ That moo of of- 
« fender being lawfully convi& = any manner of _— 

« ſhall loſe and forfeit to the his heirs and 

« all ſuch lands which any ſuch o —— — rg 
« of inberitanct within the King's dominions at the time of 
« ſuch treaſon committed, or any time after y ſaving to all 
« perſons, other than offenders and their heirs, all ſuch right 
4 av' they might have had if this act had not bean müde.“ 
Theſe are the words of the 2bth of H. VIII; and the 5th and 
Gth of E. VI. runneth in the ſame form, as far as concerneth 
the preſent queſtion, 


By theſe ſtatutes all eſtates-tail were made liable to for- 
ſeiture for high treaſon, as being eſtates of inberitunce. It was 


their deſcendable quality which brought them within the acts; 


that quality alone was regarded, not mn, were aliena- 
dle by the tenant in poſſeſſion, 


For it is well known, that long before the 26th of H. VIII. 
tenant in tail in poſſeſſion had an abſolute. ꝓower over the eſtate. 
He could bar his iſſue by fine, and all remainders were bar- 
table by a common recovery; and yet till that act operated 
upon his eſtate, it was under the protection of the ſtatute de 
donis, On the other hand, eſtates- tail of the gift or proviſion 
of the Crown are unalienable to this day, and yet are ſubjeR 
to forfeiture for high treaſon. 


And perſons ſeized of the inheritance n auter droit, per- 
fons under a truſt not to allen, and who had ſing ly no power 
of alienation, were by the 26th of H. VIII. 4 e 
of forfeiting the whole inheritance for high — Thi 
Was the caſe of abbots, biſhops, deans, prebendaries, and 
other ſole corporations, who were ſeized of the inheritance 

Jure 
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jure ccslgio 1 till the 5th and 6th of Id. VI, by confining the 
forfeiture to perſons ſeized of the inheritance in their own 
right, reſtored and preſerved the right of ſucceſſors, as it was 
at common law, -» , AVI mort 

The point therefore .is not, whether Sir William Gordon 
had a power of alienation over the eſtate in queſtion, but had 
he or had he not any eſtate of inheritance in it at the time of 


| his attainder? If he had, the inheritance, whatever it be, is 
forfeited, For as the 26th of H. VIII. took eſtates · tall out 


of the protection of the ſtatute de donir; and the 5th and 6th 


of Ed, VI. took eſtates · tall of the gift or proviſion of the 
Crown out of the protection of the 34th and 35th of H. VIII; 
ſo the 7th of Queen Anne hath taken this eſtate out of the 
protection of any acts made in Scotland, whereby forfeitures 
for high treaſon were ſaved, 


And that the legiſlature in framing that act had a view to 
eſtates- tail affected with irritant and prohibitive clauſes, which 
is the preſent caſe, and conſidered them as inheritances thereby 
made forfeitable for high treaſon, is plain from the proviſoe in 
the fourth ſection; which provideth, that, in. certain caſes 
therein mentioned, ſuch eſtates ſhall not be forfeited upon the 
attainder of the tenant in tail, but during the life of ſuch te- 
nant only; & 80 that the iſſue and heirs in tail ſhall inherit the 
« ſame, the ſaid attainder notwithſtanding,” 


Nothing can be clearer than that the eſtates ſaved from 
forfeiture: by this proviſoe are conſidered by the law of Scot- 


land as eſtates of inheritance. And the caution taken to ſave 


eſtates of this kind, under the ſpecial circumſtances mentioned in 
the proviſee, plainly ſheweth, that, without this caution, they 
would have been involved in the general purview of the 
act. 

The counſel having concluded, the Lords put the follow- 
ing queſtion to the Judges, and adjourned to the next day, 


Suppoſing that by the law of Scotland an eſtate tailzie, with 


Ac of 166g 
and 1690 


* irritant, and reſolutive clauſes, is an eſtate of in- 


eritance; and ſuppoſing alſo that by the law of Scotland no 
eſtate or intereſt was veſted in Sir William Gordon by virtue 


of the limitation in the ſettlement of the 19th of Oeber 
G 3 1713, 
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1713, to the heirs-male of the body of Sir Famer Gordon, 
what eſtate or intereſt in the barony and lands in queſtion 
was forfeited to the Crown, under the limitations of the ſaid 
ſettlement, by the attainder of Sir William Gordon Þ 
On the next day the Lord Chief Baron, in the abſence of 
the two Chief- Juſtices, delivered the opinion of the judges, as 
ene a 1% 


Upon this queſtion we are of opinion, That the eſtate and 
intereſt in the barony and lands in queſtion, which was for- 
feited to the Crown under the limitations of the aid ſettlement 
by the attainder of Sir William Gordon, was not only during 
the life of Sir William Gordon, but ſo long as there ſhall be 
any heir-male of his body; and alſo the reverſianary intereſt 


| In the fee thereof, limited by the ſaid ſettlement to the heirs 


and aſſigns whatſoever of the ſaid Sir James Gordon, on failure 
of the heirs-male of the body of the ſaid Sir James Gordon, 
and the determination of the ſeveral eſtates by the ſaid other 
ſubſtitutions ; ſuppoſing that by the law of Scotland ſuch re- 
verſionary intereſt was in Sir William Gordon at the time of 
| Whereupon their Lordſhips ordered and adjudged, That the 
firſt part of the ſaid interlocutor, whereby the Lords of Seſſion 
found, « That Sir F/illiam Gordon, the perſon attainted, being 
« by the entail diſabled from alienating the eſtate, charging 
« the ſame with debts, or altering the courſe of ſucceſſion in 
« prejudice of the claimant and other heirs of tailzie, or from 
« otherwiſe hurting or impairing their right or title to the ſaid 


8 


— 


® Tn this caſe there d ing an expreſs limitation to Sir un Gordon the 
eldeſt fon and the heir>-male of hig body, previous to the remainder limited to 
the hetrs-ma'e'of Sir Jan; the father, he Lords confidered' this remainder to 
the heirs-male of the body of the father in the ſame light as it is conſidered by 
the law of Scotland ; namely, as a ſubſtitution in favour only of the younger 
ſons of Sir Tas and under which Sig l the eldeſt touk no eſtate upon 
the death of his father ; and conſequently that by the attainder of Sit William 
the eſhate limited to the heirs: male of Sir e was not forfeited, 
But had the limitation been to Sir J and the heirs-male of his body 
without my previous limitation in favuur bf Sir William, und Sir William had 
on the death of his father become intitled under that limitation as heir of his 
body, in that caſe the whole entail would have been forfeited by his attainder, 
that is, as — as there ſhould bo heirs of the of Sir Tr, 

It was ſo adjudged in the Houſe of Lords in May 1954, in a cauſe wherein 
Chart Mercer ſecond ſon of Sir Lawrence Mercer was appellant, and his Ma- 


U advocate fyy Scud, in behalf of his Majeſty, reſpondent; | 5 


* 9 1 
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« eſtate after his death in any manner of way whatſoever, and 
« that therefore the eſtate and barony of Part is by Sir 
* William's attainder forfeited to the Crown only during his 
« life; and that the ſaid Fobn Gordon the claimant hath right 
« to the ſaid eſtate and barony of Park after the death of the 
« ſaid bir V= d be aan the fm" baroby re: 
verſed, 


And its farther ordered and adj udged, That the latter 

of the ſaid interlocutor, whereby the Lords of ſeſſion found, 
« That the irritancy alledged to be incurred by Sir Villiam 
Gordon the attainted perſon not having been declared nor 
* any advantage taken of it before the forfeiture, the forfeiture 
cannot be over - reached or excluded on pretence of that irri- 
& tancy,” be and the ſame is hereby affirmed. 


And it is alſo hereby declared and adjudged, That Sir Wi lliam 
Gordon, the perſon attainted, being, under the ſettlement made 
by his father Sir James Gordon, dated the 19th of Ofober 
1713, ſeized of an eſtate-tailzie in the barony and eſtate of 
Park, notwithſtanding ſuch tailzie was affected with prohibi- 
tive, irritant, and reſolutive el. uſes, the ſaid barony and eſtate 
of Park did, by virtue of the ſtatute of the 7th year of the 
reign of Queen Anne, chap. 21. become forfeited to the Crown 
by the ſaid Sir William Gordon's attainder, during his life, and 
the continuance of ſuch iſſue-male of his body as would have 
been inheritable to the ſaid eſtate-tailzie in caſe he had not 
been attainted ; and alſo for ſuch eſtate and intereſt as was veſt» 
ed in, or might have been claimed by the ſaid Sir William Gor- 
don by virtue of the laſt limitation in the ſaid ſettlement to the 
heirs and aſſigns whatſoever of the ſaid Sir James Gordon, 
after all the ſubſtitutions therein contained ſhall be expired or 
determined: and that by virtue of the ſubſtitution to the heirs- 
male of the ſaid Sir James Gordon's body of his then preſent 
marriage, the reſpondent Fohn Gordon hath right to ſucceed to 
the ſaid barony and eſtate of Pari after the death of the ſaid 
Sir William Gordon and failure of ſuch iſſue - male of his body as 
aforefaid, according to the limitations of the {aid ſettlement. 

And it is further ordered, That liberty be reſerved to the 
Crown, and allo to the ſaid a” Gordon, and any other per- 

3 4 fon 
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ſon who may become. intitled to the ſaid barony and. eſtate 
of Park by virtue of any of the faid ſubſtitutions, to apply to 
the ſaid court of ſeſſion for ſuch. farther order or direction in 
the premiſes as ſhall be juſt, as often as any new right ſhall 
accrue e them repotircly h conſequence of ny of th lc. 
ſtitutions or limitations in the ſaid ſettlement. | 


Nate. The court of ſeſſion, in all caſes of the like kind 
which came before them after the rebellion of 171 5, held ac- 
cording to an opinion then generally entertained among the 
Scotch lawyers, that eſtates-tail affected with irritant, prohi- 
bitive, and reſolutive clauſes were liable to forfeiture only 
during the life of the perſon forfeiting ; and the crown did not 
appeal from any of thoſe judgments : though it is extremely 
clear that, ſuppoſing thoſe' eſtates to be by the law of Scotland 
eſtates of inheritance, they are made liable to forfeiture for 
high treaſon by the ſtatute of Queen Arne, in the ſame manner 
as eſtates of inheritance in England are made liable to for- 
feiture by the ſtatutes of H. VIII. and Edw. VI. cited in the 

argument of this caſe. And that they are by the law of Scot- 
land eſtates of inheritance. was not denied by Mr. Gordon's 
counſel, See Craig de Furs feudal, lib. 2. c. 2 De Suc- 
teſſne Taliata, /. 2, 3. | 


The Cafe of ahn Swan and Elizabeth Yeferys, 


ben rn. 36.) W — aſſizes in the Summer 1751, John Swan 


and Elizabeth Jefim: were indicted for the murder 
— Fe fry; Swan giving the mortal wound, 
Teffery: for being preſent aiding and abetting, and they both 
- guilty : but their trial was poſtponed to the next 


In the mean time the who had received 
orders to proſecute at the expence of the Crown, was (ativfied 
from the evidence laid before him, that Swan was ih the 


open hmm" 
mitted 
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mitted, or. at leafl when the deſign was firſt laid. He . 
a re e tr e eee 
ee e re arg ve 
Swan with petty treaſon, and Fefferys with murder. Accord- 
ingly, at the next aſſizes ſuch bi wm nel wy 
the priſoners were arraigned upon it. get 

The priſoners pleaded „ 
indictment was depending for the fame offence i and pleaded | 
over to the treaſon and felony, The counſel for the Crown 
did not inſiſt upon drawing up the plea in form (as was done in 
Layer's caſe), W512 — 
priſonets joined in demurrer. 


Mr. Juſtice Wright, who fat on the crown-dide; dubridg the 
company of Mr, Juſtice Fofter, who went that circuit with 
him, at the arguing of the plea, he went into court and fat 
there till that matter was determined and the jury fworn. 


The priſoners counſel inſiſted, that they ought not to have 
been arraigned on this new bill, pending the former indiftment, 
on which iſſue is already joined; becauſe if they plead to iſſue 
on this indictment they may be liable to be tried twice for 
one and the ſame fat: it will be in the option of the Crown 
after iſſue is joined upon both indictments, to proceed to trial 
upon either of them; and if the priſoners ſhould be acquitted 
upon one, they may ſtill be tried the other, For though 
auterfoits acquit of murder may Ve a good bar to an indictment 
of petty treaſon for the ſame or auferfoits acquit of petty 
treaſon to an indictment of murder ; yet the priſoners having 
pleaded to iſſue on both indictments, they may be told, that 
they come too late with their plea in ben (es being already 
joined on the fact, 


They therefore preſſed, that the trial on the firſt indi&ment 
might go on before the priſoners ſhould be called upon to 
822222 for, ſaid they, If the priſoners ſhould be 

guilty on that indictment the ends of publick juſtice will 
be fully anſwered: and if they ſhould be acquitted, and the 


counſel for the Crown ſhould think proper to proceed on this 
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ſelves of that acquittal as they ſhall be adviſed. | 

The deut ous of efinicn, dt the charge in the bil laft 
found Muſt he anſwered, notwithſtanding the pendeney of the | 
former, for auterfaits arraign is no plea in this cafe, Per- 
haps the bill laſt found is better adapted to the nature of the 
caſe than the former, and the King's counſel muſt. be at li- 
berty to proſecute in ſuch manner as may beſt anſwer the ends 
of publick' juſtice. But at the ſame time the court muſt take 
eure, that the priſoners: be not expoſed to the inconvenience 
of undergoing two trials for one and the ſame fact. 


Petit treaſon With regard to the priſoner Fefſerys, the offence charged 
the ſame of- in both indictments is exactly the ſame, as well in conſideration 
fence. of law as in point of fat; with regard to Swan, the fact in 
both is the ſame; and fo is the ſubſtantial part of the charge, 
wil murder of malice prepenſe ; but falling under a different 
conſideration in the ſecond indictment, merely from the relation 
the priſoner js ſuppoſed to ſtand in to the deceaſed; and if that 
relation ſhould not be made out in proof, yet {lill he may be 
found guilty of murder upon that indictment. 


And therefore, as the ends of publick juſtice would be fully 
anſwered with regard to both the priſoners, by trying them on 
the indictment of petty treaſun and murder, the court propoſed 
to the King's counſel, that the firſt indictment ſhould be 
quaſhed by conſent, to which they agreed ; which was accord- 
ingly done, and the court proceeded to the trial of the priſon- 
ers on the ſecond indictment ou the iſſue of not guilty. 


The court in this caſe followed the precedent in Cre. Car. 
(See 3 Bur.” 147, Sir William Withypolt's caſe; only they took in the con- 
* ſent of the King's counſel, which, I think, they needed not to 
have aſked; the juſtice of the caſe being a ſufficicat warrant 

for what they did, 


Before the jury was called, the judges agreed between them- 
ſelves, that if the priſoners ſhould not think fit to challenge at 
all, they might be tried together : but if they ſhould inſiſt 
on their challenges, they muſt be tried ſeparately; becauſe 
they cannot join in their challenges, the number of their 

| peremptory 
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ne eee being 'Gfferently eie, Swan's" e 
35, and Fefferyr's to 20. : 

| The court informed them of this, and the priſoner Swan 
declaring that for his part he wayed all benefit of challenging, 
the priſoner Jeffery: challenged two or three, and a jury was 
fworn. The priſoners were found guilty, Swan of petty trea- 
fi, wid Piſteys of murder; ted wake 6k hon eons 
executed upon a gibbet erected near the place where the fact 
| was committed; and Swan was hanged in chains. 


At a meeting of the judges at the Lord Chief-Juſtice Lee's 


chambers in June 1752, to conſider of the act of the laſt ſeſ- | Sdn hd 
ſion, for the better preventing the horrid crimg of murder, it murder. 


was agreed by much the greater part of, the judges, that the 
judgment for diſſecting and anatomizing and touching the time 
of execution ought to be pronounced in caſes of petty treaſon, 
though murder is only mentioned, except in the caſe of wo- 
men o: and in that caſe too, the time of execution may be a 


part of the judgment. 


There was ſome doubt, whether hanging in chains might 
ever be made part of the Judgment but on debate it was 
agreed by nine judges, that, in all caſes within the act, the 
judgment for diflection and anatomizing g only! only ſhould be part of 
the ſentence : and if it ſhould be thought iſable, the judge 
might afterwards direct the hanging in chains by ſpecial order 
to the ſheriff, purſuant to the power given for that purpoſe ia 
the proviſoe, 


The Caſe of George Gibbons. 


Abe, Oid Bailey in June 1752, preſent Lord Chief- 
n, Mr. Juſtice Fofter, and Mr, Juſtice Birch ; 
George Gibbons was indicted for burglary in the dwelling- 


» Though the 1 F. vl. . 13. enacteth, that wilful poiſoning ſhall be 

deemed murder of malice prepenſed, and that the off uder ſhall ſuffer and fore 

fat as in other caſes of wilful murder ; yet if the wife or ſervant poiſon huſ. 

dand or maſter they are conſtantly indicted for petty treaſon and ſuffer the 

ins pec uliar to that offerice. Petty treaſon is conſidered iu no other light 
as an aggravated murder. (See Diſc, II. c. 9.) 


MS. Denton. 


1 Hale 527. 


3 Hile 508,524, 


« Hale 358. 
Kel. 31. 
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houſe of John Allen, Ie appeared in evidence, that the pri- 
ſoner in the night-time cut a hole in the window-ſhutters of 
the proſecutor's ſhop, which was part of his dwelling-houſe, 
and putting his hand through the hole took out watches and 
other things which hung in the ſhop within his reach : but no 
entry was proved otherwiſe than by putting his hand 

the hole, This was holden to be burglary and the priſoner 
was convicted. 


NM B. This hath been always fo holden, The law requireth 
an ets Oh complete the crime of burglary ; but if any part 
be within the houſe, hand or foot, this at com- 

mon law A ſufficient, And I conceive that ſuch a kind of 
entry will be fufficient to bring the caſe within the ſtatutes of 


Ed. VI. and Eliz. with regard to houſe-breaking attended with 
larceny in the day-time, 


Im likewiſe of opinion, that, with regard to the ſingle point 
of breaking the houſe, whatever kind of breaking will make 3 
man guilty of burglary at common law, will bring him within 
thoſe ſtatutes; and that no act of violence ſhort of a common» 


Jaw burglary will, 

At a meeting of the judges upon a ſpecial verdict in January 
2690, they were divided upon the queſtion, whether breakin 
open the door of a cupboard let into the wall of the houſe was 
burglary or not. Hal: ſaith, that ſuch breaking is not burglary 
at common law ; but thinketh it would be ſufficient to bring 
the caſe within the ſtatutes I have juſt cited, This diſtinction 
he groundeth on Simpſon's caſe, and even faith that in that 
caſe the breaking open a cheſt in the houſe brought the caſe 
within the 39th of K., which, I ſpeak it with great deference, 
if a moveable cheſt be meant, cannot be law. 

Simpſon's caſe, as truly ſtated by Hale in one part of his 
work and by Ke{yng, doth not in my opinion warrant any ſuch 
diſtinction. It did not, nor poſſibly could, turn on the circum- 
ſtance of breaking a cheſt or fixed cupboard or any thing like 
it: nor doth it appear from the ſtate of the caſe, that there was 
the leaſt occaſion to reſort to any ſuch conſtructive breaking; 
for in fact both outer and inner doors were broke open. 


x | The 
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Tue caſey in my opinion, turned ſingly on this point. The 
man had broke open the cheſt, and brought the goods into the Bai (He only laid 
in order to carry them off, but was apprehended in the houſe, fn. 99 the. | 
It was made u queſtiom whether this amounted to a ſtealing in 31. 1 Hale 358.) 
the houſe within the 39th of Bs. and it was holden that it 
— — — 
fur andi. This at common law amounted to a caption and 
 aſportation, otherwiſe few perſons who are taken in the fat 3“ Sum 64, 
could be convicted of larceny; and this being ſo, the con- Lid. Af 3 
ſtruction of the ſtatute muſt be nnn 


common law in like caſes. 


With regard to cupboards, preſſes, lockers and other fix- 
tures of the like kind, I think we muſt, in favour of life, 
diſtinguiſh between cafes relative to mere property, and ſuch 
wherein life is concerned, In queſtions between the heir or . $ob. 
deviſce and the executor, thoſe fixtures may with propriety * 
enough be conſidered as annexed to, and parts of the frechold. 
The law will prefume, that it was the intention of the owner, - 
umder whoſe bounty the execntor claimeth, that they ſhould be ſo 
conſidered ; to the end that the houſe might remain to thoſs, 
who, by operation of law or by his bequeſt, ſhould become in- 
titled to ity in the ſame plight he put it or ſhould leave it, entire 
and undefaced, But in capital caſes, I am of opinion, that ſuch 
fixtures, which merely ſupply the place of cheſts and other or- 
dinary utenſils of houſhold, ſhould be conſidered in no other 
light than as mere moveables, partaking of the nature of thoſe 
utenſils and adapted to the ſame uſe, 


Doctor Cameron's Caſe. 
LE AS before our Lord the King at Vſtminſter of 2 — 
Faſler term in the 26th year of — reign Ec. — 
Among the pleas of the King Roll. — 


ENGLAND. Our preſent Sovereign Lord the King hath 
tranſmitted to his beloved and faithful Sir William Lee and 
others his fellows, Juftices, &c. [as in the caſe of Mr. Murray 

of Broughton, mutatis mutandis.] P. 47. 
Doctor 
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Doctor Archibald Cameron, who was one of the perſoni at- 
tainted by the act of the 19th of the King, was, on the fever» 


. twenth of May 1753, brought to the bar, by habeas corpus 
directed to the lieutenant of the Tower; and being arraigned 


by the ſecondary on the Crown-fide, the writ of mittimus with 
the certiorari and return were read to him by the ſecondary. 
The attorney-general then prayed, that execution might be 
awarded z and the ſecondary demanded of the priſoner, what he 
had to ſay why execution ſhould not be done upon him. 


The priſoner, who, during the whole time he Rood at the 
bar, behaved with great propriety, not inſenſible of his condition 
nor greatly diſconcerted, ſaid, That he was led to take a part in 
the rebellion, againſt his own judgment and inclination, by 
ſome upon whom his all depended z that he ſtill flattered him» 
ſelf he ſhould appear not unworthy of his Majeſty's mercy z 
and he mentioned ſome facts which he hoped might intitle him 
to it, He ſald he did not offer theſe things as a defence he 
relied on in point of law, but as facts which he hoped might 
have ſome weight in another place, for he was determined to 
throw himſelf intirely on his Majeſty's mercy, 


proclamation being made for ſilence, the Chief- 

Juſtice, after a ſhort exhortation to the priſoner, pronounced 

the uſual judgment in caſe of high treaſon, as an award of 

execution grounded on the aft of attainder. And a rule was made 

for his execution on the ſeventh of June, and writs for that 

purpoſe to the lleutenant of the Tower and the ſheriff of 
Waadt were ordered, as in the caſe of Mr, Ratcliff?, 


And he was executed accordingly. 


The court in pronouncing judgment in this caſe followed 
the precedents in the caſes of Humphry Stafford, and of Bark- 


— rr 85s fad, Okey and Corbet. The caſes of Hollmway and Sir Thomas 


Armſtrong in Charles the ſecond's time, and of Lord Griffin 
in the late Queen's time, were mentioned at a conference among 


the judges of the King's Bench on this occaſion j but nee 
gard was paid to them, 
For in Hellnoay's, which was the leading cafe, the kt 
of the Court ſeemeth to have been given haſtily and * 
+ 
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the ſenſe of the bar. And in Lord Griffin's caſe Chiefs 
Juſtice Holt, who was at that dme abſent, was of a contrary 
and, as I have heard, conſtantly perſiſted in itz and 
I do not ſee how an attainder by outlawry at common law ie, 
ee reſpect, diſtinguiſhable from the caſe of an attainder by 
pts a9 Oy a AI PPT 1 PT Art 
of a parliamentary outlawry, - 
| Indeed, in cxſes within the ast of the 19th er de 
Worms Pale bernard tothe Ke 
that the priſoner did not ſurrender to juſtice purſuant to that 
n hath been to award execution with- 
r but 
that practice is grounded on the words of the act; © And it 
ſhall be lawful for the Court to award execution againſt ſuch 
offender In fuch manner as if he bad deen convited und are 
TAINTED in the ſaid court,” 


The record in the cnſo of Barkfead We, was fharched, and 
the Judges had copies of it, It is of Zaffer term in the four» 
teenth of King Charles the ſecond ; it agreeth mutatis mutane 
dis with the record in Mr, Murray's caſe ; and after ſetting forth 
the act of parliament by which the priſoners Rood attainted it 

Et modo ſeilicet die Mercuri prox” poſt quinden' 
Paſeh' ide eedem termine coram domino rere 1 Wift ue 
niunt pradidꝰ Fohannes Barkftead, Johannes Ohey, & Mil 
. per Jobannem Robinſon mil. & bar, lacum- tenent Turris 
London", virtute brevis domini regis de habeas corpus ei inde dis 
rell ad barram bie du? in propriis perſenit ſuit (in eujus cuſtod? 
preantea ex cauſis predia” cemmiſſi fuerunt ) gui committuntur 
eidem lacum-tenent . ſuper quo guœſit oft, per cur? de riſaem Jes 
hanne Barkſtead, Johanne Otey, & Milone Cirbet, fi quid pro 
ſe habeant, vel dicere ſciant, quare cur hic ad executionem de tis 
& ecorum guolibet procedi non debeat ; qui ſeparatim dicunt quad 
ipſi non ſunt eedem perſonæ, nec eorum aliquis eft eadem perſona, 
que de altd proditione predif? in attu parliaments predift” fbe- 
ciſicat convitt' & attinet exiſtunt; & hoc parat ſunt verificare 
prout cur” c. unde petunt judicium &c; & Galfridus Palmer 
mil. & bar. attornat domint regis generalis qui pro eodem do- 
mino rege in bac parte ſequitur præſens hic in cur pro eodem 
domino 


HH 


ff 
de altd proditione predift' in actu parliaments predift' convit & 
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demine rare dicit, gu prodit” Johannes Barkflead, Fohanner 
Oley, & Mile Griot mode camparent' ſunt — oa 


mine ibidem We. Et juratores jurate predidt 

comit' v pradid? ad bec impannellat' exatt' veniunt, 
ad veritatem de premiſſu dicend elef? triat' & jurat' dicunt 
er ſacrementum ſuum, quod predict Fobaunes Barkflead, 
bannes Ohey, & Mile 1 f. cadem perſana, & guiti 
rfona in predift attu pariiamenti nominat” gui 


attinct exiſhunt, prout prediit Galfridus Palmer mil. & lar. 
Atornat demini regis nunc general pro diff doming rere 
riut allegavit Wc. & ulterins quaſit' off de præſat 7 


Barkflead, Fobanne Okey,. & Mile Gorbet, feparatim, fi quid 
. velint necne, qui nibil dicunt 


Ve. {dev confiderat” oft quod præudic Fohannes Barkflead, Jo- 
bannes Otey, & Mil Gorbet ducantur, & quilibet corum ducatur 
uſque Turrim London, & deinde per medium civitat' London di- 
refle uſque ad furcat de Tyburn trabantur, & quilibet eorum 
trabatur, & ſuper furcas illas ibidem fſuſpendantur & quilibet 


_ eorum ſuſpendatur, & viventes ad terram prflernantur, & quili- 


bet eorum proflernatur, & interiora ſua extra ventres ſuot & corum 
euyuflibet capiantur, ipfiſque viventibus comburantur, & capita 
eorum & corum cujuſlibet amputentur, & corpora cr & rcorum 
crguflibet in quatuor partes dividantur, & quod capita & guar- 
4eria illa ponantur ubi daminus rex ea aſſignare voluerit &c. 
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The Cale of Lard Grifin, from a MS, Report of 
45 eee e * 


Paſeb. 7 Aunt 1708. 


on b Griffs, be had! been/outlawed for high treaſon; 
was this term to the King's Bench; and the 
whole record of the indictment and outlawry was read to him, 
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Execution 

awarded again 

a perſ m out» 
lawed for high 


and he was demanded if he had augbt to ſay why execution bela. 


ſhould not be done; and he not making any material objeRion 
the court ordered execution to be done, But note, Sir Famer 
Aauntagu ſolicitor - general (there being then no attorney» 
general) prayed, that judgment as in caſe of high treaſon might 
be pronounced; or that at leaſt it might be entered on the 
roll in the award of execution]; and ſaid, that this was the opi» 
nion of Holt Chief-Juſtice, then at Bath propter egritudinem. 
But Powell and the court held, that the award of execution 
ſhould be general; for the judgment in the outlawry implieth 
all the particulars, and no ſecond judgment ought to be given. 
And fo they ſaid it was holden in the caſes of Holloway and 
Sir Thomas Armſtrong. Mes per auters dubitatur quia le livre 
del 1 H. VII. for 24. off contra; and it was faid, that in the 
caſe of Bark/tead, Okey, and Curbet the court e the pre- 
cedent of that book. 


The Caſe of Elizobeth Harris 


A Ayleſbury, Lent aſſizes 1753, before Mr. Juſtice Deni- 
| ſon, Elizabeth Harris, a girl of fourteen years of 
and of . ſufficient under/landing for her years, was indicted 
maliciouſly ſetting fire to and burning a dwelling-houſe in the 
poſſeſſion of Edward Stokes : and Anne the wife of William 
Courſe was indifted as an acceſlary to the felony before the 
fact. N | 

The priſoner Elizabeth was the daughter of the priſoner 
Anne by a former huſband, Fobn Harris. It a in evi- 
dence at the trial, that Fobn Harris died ſeized of the equity 
c 
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on having 
an intereſt in 
the houſe, 
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to a mortgage-term for 20/1 and that the equity de- 
to his eldeſt ſon, a child left with other children un- 
der the care of their mother the priſoner une j who was intitled 
to dower out of theſe houſes, but no dower was ever afligned. 
That Anne, having the care of her ſon and his eſtate, let theſe 
houſes to Edward Stokes at the rent of 5. a year, and received 
the rent for ſome time; but having a large family of children 
ſhe was obliged to afk relief of the pariſ where ſhe lived. 


That ſhe was denied ſuch relief on account of thefe houſes ; the 


pariſhioners inſiſting chat the overſeers of the poor ſhould 
be let in to the receipt of the rent, before ſhe ſhould be inti- 
ched to any parochial relief. That thereupon ſhe frequently 
declared, that ſhe would ſet the houſen on fire if the pariſh did 
nut relieve her; that ſhe had young children whom the pariſh 
could not puniſh, though they might puniſh her; and that ſhe 
would order the leaſt child ſhe had who could carry a coal 
of fire, to burn the houſen down. And many other deela- 


ration of the like kind ſhe made, which diſcovered an obſtinate 


eſdlution in her to burn the houſes, rather than ſubmit to the 
terms the pariſhioners inſiſted by, 


It appeared farther, that the priſoner Elizabeth ſet hs houſe 
on fire by the direction of, the priſoner Anne, who went from 
hoihe on purpoſe to be abſent at the time the fat was com- 
mitted ; and that no other houſe was burnt. 


The jury found both the priſoners guilty. But a doubt ariſ- 
mg by reaſon of the intereſt the priſoner Aune had in the houſe, 


Juſtice -Deniſon thought proper to reſpite judgment, in 
order to take the opinion of the judges on the caſe, 


Jah we 2d 1753, at a meeting of the judges at the Chek. 


Juſtice's chambers it was unanimouſly agreed, that both the 


Priſoners are guilty of felony. - The only doubt was with re- 
gard to the intereſt the priſoner Anne had in the houſe,, and 
it was grounded on the reaſoning in Halmes's caſe ; for had ſhe 
had ſuch eftate in the houſe as would have cleared her of the 
charge of felony, the priſoner Elizabeth, who ated by her di- 
* not have been guilty of felony. 


5 But 
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But all the agreed, that the priſoner Amy's title to 
dower was pM. rn I rn oth 


rule in Holmes's caſe. Holmes had the poſſeſſion 2 


and during the continuance of his leaſe could- maintain - 23 * 

againſt all mankind j and therefore the houſe might 
in a limited ſenſe be called hi own. But in the preſent 
caſe, the poſſeſſion was in Edward Stokes under a demiſe from 
Anne in behalf of her ſon, and ſubjeR to a yearly rent which 
' ſhe received. And her title to dower, had Edward Stokesr's in- 
tereſt been out of the caſe, did not ſo much as give her a 
right of entry, it being a bare right of action. 

Mr. Juſtice Deniſon ſaid, that he had no doubt upon him 
from the beginning. But it being a new caſe, and ſome of 
IT 2 OPT INT In 
opinion of the judges. 

At the next aſſizes judgment of death was dla upon 
both the priſoners, and Arne was executed; but Elizabeth be- 
ing young and acting under her mother's direction was repriev- 
ed, and recommended to mercy on condition of tranſportation. 

It was faid in the debate of this caſe by ſome of the judges 
and not denied by any, that had Arne been ſeized of the free- 
hold and inheritance of the houſe, and Stokes in poſſeſſion un- 
der a leaſe, it would have been felony in Arne to have burnt it: 
pa ee n 
at the mercy of their landlords, 


The principle three of the judges went upon in Holmes's 
cal; (for Crate dd nat concur the Ju nt,) doth ſeem to 
warrant this opinion. They conſidered the houſe then under 
conſideration as the property of Holmes, as his own houſe, by 
reaſon of the eſtate he had in it under his leaſe. Croke did not 
diſpute the principle, but argued againſt the concluſion the 
other judges drew from it. And if this be fo, I do not fee 
why it may not with ſtrict legal propriety be faid of a rever- 
fioner, who ſhould maliciouſly ſet fire to houſes in the poſſeſſion 
of his tenants under leaſes from himſelf or his anceſtors, that 


he des alienas combuſſit. | 
H 2 Tue 
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The judgment in Holmes's caſe, to ſay no more of it, was 
a very merciful judgment. The bouſe might with ſtrict legal 
landlord. 


| propriety have been conſidered as the houſe of the 
Both landlord and tenant have a property, one 


temporary and 
limited, the other abſolute and perpetual; like the bailee and 
ery. ee ny 


The Caſe of Anne Lewis. 


T the O Bailey ſeſſons in Arne Lewis was in- 

dicted on the ſtatute of the ſecond of the King for. fe- 
loniouſly uttering and publiſhing a certain falſe, forged and 
counterfeit deed, purporting to be a power of attorney from 
Elizabeth Tingle adminiftratrix of her father Richard Tingle 
deceaſed, late a marine belonging to his Majeſty's ſhip the 
Hector, to Frederick Predham of Bernard u- inn gentleman z 
impowering the ſaid Predbam to demand and receive of the 
commiſſioners of his Majeſty's navy, or whom elſe it may con- 
cern, all prize-money due unto her ; with intention to defraud 
Edmund Maſon ; the ſaid Anne knowing the faid deed to be 
falſe, forged and counterfeit, 


The priſoner was convicted upon very full evidence. But 
it appearing upon the trial that Richard Tingle, to whom ad- 
miniſtration had been taken in the name of Elizabeth his ſup- 
poſed daughter, died childleſs and unmarried, a doubt was con- 
ceived, whether, ſince there never was ſuch perſon in rerum 
naturd as Elizabeth the daughter of Richard, the counterfeit- 
ing a letter of attorney in that name and under that deſcription 
be a forgery within the ſtatute : and upon this doubt 1 
was reſpited. 

This doubt aroſe from what Chief - Juſtice Coke ſaith, ſpeak- 
ing of forgery, in his 3 Inſt, 169. © This, faith he, is properly 
« taken when the act is done in the name of another perſon.” 

From whence it was inferred, that, there never having been 
ſuch perſon as Elizabeth Tingle the daughter of Richard, the 
counterfeiting a deed purporting to be executed by ſuch per- 

(® See the caſes of Spalding, Breeme and Pedley in Leach 193. 195, 209.) 
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for," carifot come: within this definition of the offence 3 it is 
not an act done in the name of another perſon. 


It was admitted by the learned judge who raiſed this doubt, 
that an alteration made in a deed really executed, in order to 
give it an operation different from the meaning of parties, if 
it be done mala fide and with an intention to defraud, will come 
within the legal notion of forgery ; as antedating a deed of 
conveyance in order to over-reach a former deed ; an alteration 
in che name and deſcription of the premiſes conveyed, or in 


the ſum of money ſecured by bond or other deed, or in the 


eſtate intended to paſs; theſe alterations and others of the like 
nature, made to the prejudice of a third perſon,” and with a 
fraudulent intention, come within the a& on which the preſent 
proſecution is founded ; in like manner as they have been holden 
to be within that of the 5th of Elia. For in theſe inſtances 
there was a fuſſe- mating, which is one of the words deſcriptive 
of the offence uſed in both the ſtatutes, that is, the true deed 
was falſified ; but ſill, faid he, there was u real deed on which 
the forgery did operate. 

So in the Caſe of a deed or inſtrument totally forged, it was 
ſaid by the ſame learned judge, that it muſt purport to be the 
deed of ſome perſon really exiſting, or that hath exiſted, whoſe 
deed by poſſibility might have been forged ; otherwiſe it can- 
not be, according to Ces deſcription of G0 Wand, « An 
« act done in the name another perſon.” 


But at a meeting of the judges a few days after Trinity term 
1754, at Lord Chief-Juſtice Ryder's chambers, eleven judges 
being preſent, ten of them were very clearly of opinion, that 
the priſoner's caſe is within the letter and meaning of the act; 
and in that opinion Chief-Juſtice J/iles, who was abſent, ſig - 
yy his concurrence by letter communicated at that meeting, 


In ſupport of this opinion it was argued, that Lord Ge 
deſcription of the offence, on which the doubt is grounded, is 
apparently too narrow. It expreſſeth the moſt obvious mean- 
ing of the word, and taketh in that ſpecies of forgery which is 
22 practiſed; but there are other ſpecies of for- 
gery which eee eee. 
3 tho 
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the caſe of antedating, and the, other caſes which haue been 
mentioned, and are halted 19-6008 within the Jagplnotien of 


a forgery, are of that kind. 


The offence. the prifvier fendeth changed with is ponds 
liſhing as true a certain falſe, forged and counterfeit deed, pur- 
porting to be a power of attorney from Elizabeth Tingle, with 
an intent to defraud, knowing it to be falſe. - This is her of- 
fence, and it is one of the offences deſcribed in the act. For 
it is to be obſerved, that the act in deſcribing, the offence doth 
not uſe the words, the deed of any perſon, or the. deed of another, 
or any words of the like import, but any falſe deed, Is the 
deed in queſtion then a, falſe deed, or is it not? Undoubt- 
edly it is. Was it publiſhed with an intention to defraud ? It 
certainly was. This being ſo, it would. found very harſh ta 
ſay, — priſoner's caſe is not brought within the letter and 
meaning of the act, becauſe no ſuch perſon ever exiſted ay 
Elizabeth Tingle the daughter of Richard; in other words, 
becauſe ſhe with an intention to defraud [publiſhed a deed im- 
poſſible to be true. 


It may be faid, i 
forge deeds or other inſtruments in the names of perſons who 
never exiſted? The naked ſtate of the preſent caſe anſwereth 
that queſtion. Letters of adminiſtration to Richard Tingle 
had been taken out in the name of Elizabeth bis ſuppoſed 
daughter ; by theſe letters an exiſtence in ſhew and appearance 
is given to Elizabeth the daughter; and this was effected by a 

impoſition on the court, and by downright perjury ; ſo 
here is a title in ſhe and appearance eſtabliſhed by fraud 


and perjury in a fictitious perſon: this title is transferred in 


ſhew and appearance by the deed ſtated in the caſe: and all this 
is done with intent to defraud an innocent perſon, Which 
clearly bringeth the priſoner's caſe within the letter and miſ- 
chief of the act. At the next ſeſſions at the Old Bailey (Jah 
47th 1764) the priſoner had judgment of death. 

Mere. After reſpiting judgment in the caſe of Anne Lewis, 
and before the judges could meet by reaſon of the late Chief- 
Juſtice Le“s frequent indifpoſition and avocations, two other 

_—_ 
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r the ſame doubt came 
before the court at the Oli Bailey, and 1 
in chem. But judgment of death was afterwards given, 
— MY ——— ——— 


Mary Mitchel Caſe. 


A 175 for the. county of Ke Marg 

| Mitchell was indicted on the ſtatutg of the 1th of the 7 0. 1l. e. 22, 
King | for feloniouſly uttering and publiſhing a certain falſe, —— te «x 

| and counterfeit warrant and order for the delivery of vering goods. 

purporting to have been ſigned by one George May, 

wing the fame to be falſe, forged, and counterfeit, with 

intent to defraud one William Feſferys of the ſeveral 

mentioned in the order: and upon very full evidence ſhe was 

found guilty : but Mr. Juſtice Fgfer, before whom ſhe was 

tried, thought it adviſable to reſpite judgment upon a doubt; 

whether the order ſet forth in the indictment be ſuch warre 


er order as bringeth the priſoner's caſe within the ſtatute, 


The priſoner, who was, or pretended to be intitled to pa- 
rochial relief in the pariſh of Maidfone, went to the ſhop o 
the ſaid M ĩlliam Fefferys, who fold women's apparel ; and pre- 
tending that ſhe came from the faid George May, who was 
then an overſeer of the poor of that pariſh, produced to Mr. 

5 the order ſet forth in the indictment; and deſired him 

to let her have the ſeveral things mentioned in the order, upon 

= credit of it. But Jefferys, ſuſpecting a forgery, ſent the 

priſoner away, but kept the order, and Mr. May having been 
ſpoken with, the priſoner was ſoon afterwards ſecured, 


The order was to this effect, 

Mr. Jefferys, | O8. 16th, 1753. 
I defre you to let this woman have fix yards of ardinary fu 
one pair of ſtockings, one ſhift, one apron, ane handkerchief, and 
nd ada Lacan "Rag ag hand, Gogegs Mer: 


| — Ta ' — — 


(8e Bolland' caſe in Leach 78. 35d.) e 
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The doubt was, whether this writing be ſuch warrant or 
order for the delivery of goods as bringeth the caſe within 
the meaning of the act; ſince ſuppoſing it to have been ge- 
nuine, it could have been conſidered in no other light than as 
a requeſt from May for the delivery of the goods on his credit, 
and an undertaking on his part to ſee them paid for. And 
upon 2 conference among the judges on the Sth of July 1754, 
at Lord Chief-Juſtice Ryaer's chambers, nine of them . were 
clearly of opinion, that this writing is not a warrant or order 
for the delivery of goods within the meaning of the act. One 


; doubted, but acquieſced; another diſſented ; Mr. Baron Legge 


was abſent. 


Tboſe who took the caſe to be out of the bs that 
the words warrant or order, as they ſtand in the act, are ſyno- 
nymous, and expreſſive of one and the fame idea, and in com- 
mon parlance import, that the perſon giving ſuch warrant or 
erder hath, or at leaſt claimeth, an intereſt in the money or 
which are the ſubject - matter of that warrant or order; 
that he hath, or at leaſt aſſumeth, a diſpoſing power over ſuch 
money or goods, and taketh on him to transfer the property, or 
cuſtody of them at leaſt, to the perſon in whoſe favour ſuch 
warrant or order is made. This they took to be the ſtrict 


. literal conſtruction of the act. And though the preſent caſe, 


21 , 


Smythe.) 


2G. II. c. 25. 


and many other caſes of the like kind mentioned in the debate, 
may come within the miſchiefs intended to be prevented, yet 
in the conſtruction of acts ſo penal as this, the old rule of ad- 


hering ſtrictly to the letter muſt not be departed from; and 


therefore the priſoner ought to be diſcharged from this indict- 
ment, : 

The learned judge who difſented argued, that the act of 
the 7th of the King, on which the queſtion ariſeth, was 
made on purpoſe to take in the caſes which had not-been pro- 
vided for by the former act: and therefore ought to receive a 
liberal conſtruction. That the word, order, is every day 
ufed among traders in a larger fenſe than is now contended 
for. Letters or meſſages between dealers, where one deſireth 
the other to ſend him a quantity of goods in the way of 


trade, they call orders; and yet the perſon ſending this 
order 
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order hath no intereſt in the goods, no diſpoling 3 
them, nor pretendeth to any. 4 
That had the paper in þ ar rr: 8 
delivered on the credit of it, May would have been liable: or 
had the goods been delivered on nenn 
Jefferys would have been defrauded, 7 u ewils 

He concluded therefore, that as as PO caſe is within 
the miſchief intended to be prevented; and, as he apprehended, 
likewiſe within che words of the act, * of en F 
to paſs upon the priſoner. 

At the next aſſizes the priſoner was called up War "nh 
and judgment was given, that ſhe be diſcharged from this in- 
dictment. And there being no other _ IDE 
was delivered out of gaol &. 


The Caſe of M Daniel and Others. * 


AT the Ola Bailey ſeſſion in December 1755 Juſtice _ (10. St. Tri. 


pronounced the judgment of the court in the caſe' be- 
tween the King and Macdaniel and others, to the effect fol- 
lowing. - 


The indictment chargeth; that at the general eael-delivery Inditment 


holden at Maidflone in the county of Kent, on the 13th of 


ſaries before the 


Auguft in the twenty- eighth year of the King, Peter Kelly and fact in rob- 
John Ellis were by due courſe of law convicted of a felony and bery. 


robbery committed by them in the King's highway in the pariſh 
of Saint Paul Deptford in the county of Kent, upon the perſon 
of James Salmon one of the priſoners at the bar, and that the 
priſoners Stephen 1acdaniel, Jobn Berry, James Eagen, and 
James Salmon, before the ſaid robbery, did in the pariſh of 
Saint Andrew Holbourn in this city, feloniouſly and maliciouſly 
comfort, aid, aſſiſt, abet, counſel, hire, and command the 
faid Peter Kelly and John Ellis to commit the faid felony and 
—_— F 


On this indictment the priſoners have been tried, and the Special verdiQt. 


jury have found a ſpecial verdi& to this effect. 


That Kelly and Ellis were by due courſe of Jaw convicted 
of the ſaid felony and robbery, 


(* See the caſes of Lockett, Williams, Ellor and Clinch in Leach 89. 108. 
dans 
That 


Two queſtions. 


— — . 


— 


| 
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That before the robbery all the priſoners and one Thomas 
Blee, in order to procure to themſelves the rewards. given by 
act of Parliament for apprehending robbers on the 0 ghway, 
did maliciouſly and feloniouſly meet at the Bell- Inn in Holbourn 
in this city ; and did then and there agree, that the ſaid Thomas 
Blu ſhould procure two perſons to commit a robbery on the 
highway in the pariſh of Saint Paul Deptford, upon the perſon 
of the priſaner Salmon. | 

That for that purpoſe they did all maliciouſly and feloni- 
ouſly contrive and agree, that the ſaid Bier ſhould inform the 
Ze 
linen in the pariſh of Saint Paul Deptford. . 


That in gary of eee with the privity 
of all the priſoners, the ſaid Blee did engage and procure the 
ſaid Ellis and Kelly to go with him to Deptford in order to 
ſteal linen; but did not at any time before the rebbery inform 
them or either of them of the intended robbery. | 


"That in conſequence of the ſaid agreement at the Bell, and 
with the privity of all the priſoners, the ſaid Ellis ney 
went with the ſaid Blas to Deptford. 


That the ſaid Blec, Ellis, and Kelly being there, and the pri- 
ſoner Salmon being likewiſe there waiting in the highway in 
purſuance of the faid agreement, the ſaid Blee, Ellis and Kelly 
feloniouſly aſſaulted him, and took from his perſon the money 
and goods mentioned in the indictment, 

They farther find, that none of the priſoners had any con- 
verſation with the ſaid Elis and Kelly or either of them pre- 
vious to the robbery: but they find, that before the 
the priſoners Macdaniel, Eagen and Berry ſaw the ſaid Ellis 
and Kelly, and approved of them as perſons proper for the pur- 
poſe of robbing the faid Salmon. 

But whether the priſoners are guilty in manner as charged 
in the inditment, they pray the advice of the court. 


This ſpecial verdict hath been argued before all the judges 
of England, and two queſtions have been made. 
Firſts 


THE REPORT. 123 

Firſt, Whether, it appeareth from the facts ſtated in the 

verdict, thas any bee was commitred by. Zibc and 
Kelly on the perſon. of Fames Salmon? 

Seecnd;: Suppaling that Eli: and Kel were guilty us prin» 
cipals in the robbery, whether the facts found will warrant the 
court in „ 
upon this indictment ? 

The foooed point Wesch to have been the doube an which What will 
me jury pray the advice of the court; and I have reaſon to be- Mkg.9 beit 

Hl Cie #6 cmewote oct hand mana the fact. 
| em gag 7 
lities were neyer yet called in queſtion. 

For which reaſon, and becauſe the law touching aceeſſaries 
before the fat is a matter of great and very extenſive conſe» 
quence to the juſtice of the kingdom and ought to be well un» 
derſtood, I will deliver my thoughts upon the ſecand queſtion © 
before I come to that which will finally govern the preſent 
caſe. | 

As to the priſoner Salmon, the judges upon conſideration of 
this ſpecial verdict are unanimouſly of opinion, that he cannot 
be guilty within this indictment: for unleſs he was party to 
the agreement at the Bell, there can be no colour to involve 

And on the other hand, if he did part with his money and 
goods in conſequence of that agreement, it cannot be ſaid 
that in legal conſtruction he was rabbed at all: fince it is of 
the eſſence of robbery and larceny, that the goods be taken 
_ againſt the will of the owner, 

There was a late caſe cited in the argument on the part of 
the Crown, which I ſhall conſider by-and-by, and diſtinguiſh 
from the preſent, 

It hath been holden, and I think rightly, that a man may Cromp. Juſt. 
make himdetf an acceſſary after the fact to a larceny of his own b. Pl. + 5: 
goods, or to a robbery on himſelf, by harbouring or conceal. 
ing the thick, or aſſiſting in his eſcape. 

And under ſome circumſtances a man may be guilty of 
larceny in ſtealing his own goods, or of robbery in taking his 
own property from the perſon of another. A. delivereth | 
to B. to keep for him, and then ſtealeth them, with intent 1 Hale 513. 

* 


=! 
Manf, 46, A. 
1 laſt, 116, 


(BraQt de coron, 
b. 38. Fletg, lib, 
J, C. 38.) 


(See Trem. P. 
C. 259.) 
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{0 charge B. with the value of them ; this would be felony In 
A. Or 4, having delivered money to his ſervant to carry to 
ſome diſtant place, diſguiſeth himſelf and robbeth the ſervant 
on the road, with intent to charge the hundred; this, I doubt 
not, would be robbery in 4 ? 

For in theſe caſes'the money and goods were taken from 
thoſe who had @ ſpecial temporary property in them, with a 
wicked fraudulent intention; which is the antient known de- 
finition of larceny, fraudulenta contratatio rei alime invite 
amino. But I never did hear before this time of any attempt 
to charge a man as acceſſary before the fat to a robbery com- 
mitted on his own perſon. ea FA 
As to the priſoners Macdaniel, Berry and Hagen, the judges 
are unanimouſly of opinion, that, ſuppoſing a robbery was 
committed on Salmon, the facts found by the ſnecial verdict 
are ſufficient to charge them as accellarics in the manner they 
are charged in this indictment, 0 

For the verdi& findeth, that every circum{tance attending 
the fact, the place where, and the perſon on whom it was to be 
committed, the means by which it was to be eftected, and the 
perſons by whom it was to be done; all theſe circumſtances 
were ſettled and agreed upon by the priſoners previous to the 
fact. And in conſequence of this conſult and agreement the 
fact was committed, 

It is indeed found, that none of the priſoners had any con- 
verſation with Ellis and Kelly previous to the robbery; and 
that Blee did not acquaint Ellis and Kelly with his intention to 
commit any robbery, but drew them to Deptford under pre- 
tence of ſtealing linen. | 


Theſe circumſtances ſeem to have been the foundation of 
the jury's doubt; and the priſoners' counſel have laid great 


ſtreſs on them. , 


As to that circumſtance, that Blee's true deſign was not 
made known to Ellis and Kelly, it appeareth manifeſtly by 
the facts found, that it was part of the original agreement 
at the Bell that the true deſign ſhould be concealed from them z 
and that they were to be drawn to the place of action under 
another pretence, This circumſtance therefore being part 
of the original agreement, the priſoners cannot avail them- 
ſelyes of it, if the agreement upon the whole and what 

was 


was done in conſequence of it be ſufficient to make them ac» 
ceſſarles. a | 


As to the other circumſtance, that the priſoners had no con- 
verſation with E/, and Kelly before the afſault upon Salmen, 
their counſel relied chiefly on the words of the ' ſtatutes on 
which this inditment is founded, | 


The ſtatutes are the 4th and 5th of Ph, and Ma, and the, 4 U ß F. & Mb 

: 3d and 4th of W. and Ma, The words of the former, which 18 4W, aN. 
are deſcriptive of the offence, are, © If any perſon ſhall mali- C. 9 
« ciouſly counſel, hire, or command,” The latter retaineth 
the words counſel, hire, or command, and addeth others, 

« ſhall comfort, aid, abet, or afliſt,”” From theſe words, which, 

it muſt be admitted, are deſcriptive of the offence,” the pri- 

ſoners counſel concluded, I hat without a perſonal immediate 

communication of counſels, intentions, and views, from the 

ſuppoſed acceſſaries to the principals, there can be no acceſlary 
But the judges are all of opinion, That whoever procureth' 

a 2 felony to be committed, though it be by the intervention of 
a third perſon, is an acceſſary before the fact, and within theſe 
ſtatutes. For what is there in the notion of commanding, 
hiring, counſelling, aiding, or abetting, which may not be 
effected by the intervention of a third perſon, without any di- 
rect immediate connection between the firſt mover and the 
actor? 


A biddeth his ſervant. hire ſomebody, no matter whom, to 
murder B, and furniſheth him with money for that purpoſe ; 
the ſervant procureth C a perſon whom 4 never ſaw, nor 
heard of, to do it: is not A, who is manifeſtly the firſt mover 
or contriver of the murder, an acceſſary before the fact? It 
would be a reproach to the juſtice of the kingdom to ſuppoſe 
he is not. 
It is a principle in law which can never be controverted, 
that he who procureth a felony to be done is a felon. If pre- 
ſent he is a principal, if abſent an acceſlary before the fact. 


In the caſe of the Earl of Somerſet, who was indicted upon 1 $t. Tri. 334. | 
the ſtatute of Ph, and Aa. as an acceſlary before the c to 3 
| 


the murder of Sir Thema: Overbury, the Lord Chancellor 
Elleſmere High Steward, in the outſet of the cauſe and be- 
fore any evidence given, directed the peers triers, and all the 


judges 


. 
= 


1 Hale 374. 


Id, 615, 616, 


ſponded with him directly by letter or meſſage. 


T H E REPORT. 
Judges preſent concurred with his lordfhipy that the only point in 
iſſue was, whether the Earl cauſed or procured the- murder 
or not, And accordingly the Earl was found guilty upon evi- 
dence which ſatisfied his peers, that he had contributed to the 
murder by the intervention of his. lady, and of Sir Farvis 
Zluys, and Franklin, who were themſclves no more than ac- 
ceſlaries z without 2 ſort of proof that he had ever converſed 
with Nein, the only principal in the murder, or had corre- 


The beſt writers on the Crown Law agree, that perſons 
procuring, or even conſenting beforehand, are aceeſſaries be- 
fore the fact. 

Lord Coke in his comment on . 1. c. 14, in explaining 
the words commandment and aid' as applied to acceffaries be- 


fore the fact, ſaith, „Under this word comtmand are underſtood 


« all thoſe who incite, procure, ſet on, or ſtir up any other to 
« do the fat: and under the word aid are comprehended all 
« perſons counſelling, abetting, plotting, aſſenting, conſenting, 
« and encouraging to do the act, and not preſent when the act 
« is done. | een d irate, Daily 4 
Lord Hale faith, & Miſpriſion of felony is the concealing 
c of a felony which a man knows but never conſented to; for 
4 be conſented be is either principal or acceſſary.”” Again, 
« An acceſſary before is he that being abſent at the time or 
« the felony committed doth yet procure, counſel, command, 
« or abet another, to commit a felony,” 

Many authorities to this purpoſe may be cited, which 
brevity-ſake I will barely refer to *, | 

It was obzected by the priſoners? counſel, that penal ſtatutes 
are to be conſtrued with great ſtrictneſs ; and that the words 
procure or conſent are not to be found in either of the ſtatutes 
upon which this indictment is formed. | | 
The principle is true, that in proſecutions on penal ſtatutes 
the words of the ſtatute are to be purſued, But it is equally 


— _ _— 


"iy See Stanf. 40+ Lambard 187. edit, 1388. Dall. 4 161. . And fon 


Co, Ent. Appeal, pl. 5, 6. Dyer 120, 196, 1 Ard; 195, Rafal, Appeal, pl. 
15- Precedents of appeals and indiftments againſt acceſſaries before the fut, 
all charging them as procurers of the felony, FR 


— grant? Dye ae Df hs 
well-known, trut, legal import of the words, 


Same of the words made. uſe of in the preſent indiment 
and in one or other of the ſtatutes upon which it is founded 
are; command, . aid, and abet. The paſſage I have. juſt cited 

rom Lord Coke ſheweth, that perſons procuring, oontriving 
Seems coms within the words aid and command. And 

that perſons procuring are, in the language of the law, abet- 
tors may be proved by many authorities, which it iy not ne- 
ceſſary to cite at large ®, 


This being fo, the priſoners Mecdanich j and __ 
who were the contrivers of this ſcene of iniquity, agreed upon 
- the place and manner of execution, and conducted the whole 
by the intervention of their inſtrument Bla, are acceſſuries 
before to this robbery, ſuppoſing a robbery to have been com- 
mitted : for in conſtruction, and indeed in the langunge of the 
. acer than 
and did aid and abet them in it. 


I come now to the other queſtion, Whether, upon the tate 17 goods ve 
of the caſe in the ſpecial verdict, any robbery, in the legal no- taken with-the 


tron of that offence, was committed on Gabs of hot. — 


And the judges are of opinion, that it doth not appear, 
from the facts ſtated in the verdict, that the taking the money | 
and goods from Salmen by Ellis and Kay doth amount to 


Something was (aid in arguing this eaſe upon the queſtion, 
| how far a perſon charged as an acceſſary, and brought to his 
trial after the conviction of the prinoipal, can controvert the 
truth of the fact found by the verdit againſt the principal; 
or how far the ſuppoſed acceſſary can be let in to ſhew, either 
3 l 
ny principal was not guilty of it. ä 

This genetal queſtion is of great extent and of mighty im- 
portance in proſecutions of this 75 AE IR 
Pinien there is among the judges upon, it. | 


* dvo Rufal's Terms & Ley, verb. Abettors. Stanford, hb,” » Wh 
& 1. Refta's Bots for 43. 4. 44. a. Dyer 120, de "= 


But 
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Putting in fear 
not neceflary. 


(See 4 Black. 
c. 17. p. 243. 


and the caſes of TEgar 


Donnally and 
Hickman in 
Leach 196-231.) 


But it will not be neceſſary at preſent, to enter at all 
11 5 the court in the preſent caſe muſt found it's 1 
ment upon the facts found by the verdict, and upon them 
alone. Now it is exprefily found, that Gans was party to 
the'original agreement at the Bell; that he conſented to part 
with his money and goods under colour and pretence of a rob- 
bery ]! und that for that purpoſe, and in purſuance of this con- 
ſent and agreement, he went to Deptford, and waited there till 
This being the ſtate of the caſe' with regard to Salmon, the 
judges are of opinion, that in conſideration of law no robbery 
was committed on him. His property was not taken from 
e by will 
Te; was faid by the priſoners* counſel, that the verdict doth 
not find, that Salmon was put in fear; and, ſay they, there can 

be, no robbery without the circumſtance of putting in fear. 
I think the want of that circumſtance alone ought not to be 
ded. I am not clear, that that circumſtance is of ne- 
ceſſity to be laid in the inditment, ſo as the fact be charged 
to be done violenter et contra voluntatem. I know there are 
opinions in the books. which ſeem to make the circumſtance 
of fear neceſſary; but I have ſeen a good MS, note of an 


Opinion of Lord Holt to the contrary; and I am very clear, 


that the circumſtance of actual fear at the time of the 
needeth not to be ſtrictly proved. Suppoſe the true man is 
knocked down without any previous warning to awaken his 
fears, and lieth totally inſenſible while the thief rifleth his 
is not this a robbery? And yet where is the cir- 
cumſtance of actual fear ? Or ſuppoſe the true man maketh 
«- manful reſiſtance but is overpowered and his property 
taken from him by the mere dint of ſuperior ſtrength, this 
doubtleſs is a robbery. - And in caſes where the true man de- 
livereth his purſe without reſiſtance, if the fact be attended 
with thoſe circumſtances of violence or terror which in com» 
mon experience are likely to induce a man to part with his pro- 
perty for the ſafety of his perſon, ode _ 1 
1 and if fear by a neee ent, w. in edium 
* * =7 oy | ſboliatorin 
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Noliaterit, will preſume fear where there appeareth to be {6 
juſt a ground for it, 

I cone now to the caſe which I promiſed at the beginning 
to conſider and to diſtinguiſh from the preſent caſe, One 
Norden, having been informed, that one of the early ſtage» 
coaches had been frequently robbed near the town by a ſi 
highwayman, reſolved to uſe his endeavours to apprehend the 
robber, For this purpoſe he put a little money and a piſtol 
into his pocket, and attended the coach in a poſt · chaiſe, till the 
highwayman came up to the company in the coach and to him, 
and preſenting a weapon demanded their money. Morden gave 
him the little money he had about him, and then jumped out of 
the chaiſe with his piſtol in his hand; and with the aſſiſtance of 
ſome others took the highwayman, | 

The robber was indicted about a year ago in this court for 
a robbery on Norden, and convicted: and very properly, in 
my opinion, was he convicted, | 

But that caſe differeth widely from the preſent. In that 
caſe Norden ſet out with a laudable intention to uſe his endea- 
vours for apprehending the highwayman, in caſe he ſhould that 
morning come to rob the coach, which at that time was 


totally uncertain; and it was equally uncertain whether he 


would come alone or not. In the caſe now under conſidera- 
tion there was a moſt deteſtable conſpiracy between Salmon 
and the reſt of the priſoners, that his property ſhould be taken 
from him under the pretence and ſhew of a robbery ; and time, 
place, and every other circumſtance were known to Sdlhin 
beforehand, and agreed to by him, 

In Norden's caſe there was no concert, no ſort of connection 
between him and the highwayman z nothing to remove or 
leſſen the difficulty or danger Norden might be expoſed to in 
the adventure. In the preſent caſe there was a combination 
between Sa/mon and one at leaſt of the ſuppoſed robbers, I 
mean Blee and though Sa/mon might not know the perſons 
of RA and Kellyz yet he well knew, that they were brought 
to the place by his friend Be, and were wholly under his dl» 
rection. | 

80 widely do theſe caſes differ | 
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ah con NI Oe all the priſoners have . guilt 
ſtable conſpiracy to render a very Ua e law 
Aten to their vile corrupt views. But great as their 
offence is, it doth not amount 10 felony : and Ar the 
jadgment of the court is, that they be all diſcharged of this in- 


5 Genen. 


A bill of indiment rats bond ck of the 
8 and proſecuted at the expence of the Crown, upon 
the repreſentation of the Judges, for a conſpiracy, in which the 
principal facts found, by the ſpecial verdict on the felony- bill 
On this indiftment they were all convicted: 


were 
and the court gave judgment, that they be all ſet in and upon 


e pillory twice j that they ſtand committed for ſeven years, 
until they find ſuretics for their good behaviour for three 
years afterwards, 

One of them (Lagen) loſt his life in the pillory through 
the reſentment of the populace, And on that account the 
others did not ſtand a ſecond time z but they are all in . 
very cloſely confined under their ſentence, 


In the caſe cited in the marginal note, p. 126. from 1 And. 
198. the indictment was holden to be ſufficient, though the 
words of the ſtatute of Ph, and Au. were not purſued; the 
words excitavit, movit, & procuravit being deemed tanta- 
mount to the words of the ſtatute, and deſcriptive of the ſume 


offence, 


"I take this caſe to be good law, though T confeſs It 1s the 
anly precedent I have met with, whore the words of the ſtatute 
have been totally dropped! nnd 1 the rather Incline to this 
opinion, becauſe L obſerve that the legi\ature, In ſtututos made 
from time to time conrerning necefſaries before the fact, hath 
not confine Itſelf to any certain mode of expreſflon but hath 
rather ehoſon to make uſv of u variety of words, all terminating 
in the ſame general Idea 


$ome “ ſtatutes make uſe of the word acceſlariesy (ingly, 


have the words, abetment, procurement, helping, maintaining 
and counſelling, or, f aiders, abettors, proeurers, and goun-⸗ 
ſellors. One | deſeribeth the offence by the words, com- 
mand, counſel, or hire; another & calleth the offenders, 


3 Pro- 


tive of the ſame offence, I think one may ſafely conc 
in the conſtruRion of ſtatutes, which ouſt clergy in the caſe 
participes criminis, we are not to be governed by the 
ſound, but by the true legal import of the worde; ar 
that every perſon who cometh within the deſeription of th 
ſtatutes, various as they are in dem of nah is In the 
judgment of the legiſlature an acceſlary before the fact ; 


unleſs 
he is preſent at the fact, and in that caſe he is undoubtedly a 
principal, | = | 


was convicted and executed for a 
upon the evidence of Berry and onen. 2 
Upon this inditment they were tried, and, the ſpeclal matter 
being ſet forth in the indiQment, the Court ſuffered them to 
be convidted, but Immediately reſpited Judgment; in order 
that the point of law might be more fully conſidered upon mo- 
tlon In arreſt of judgment. But the attorney=general de- ties 4 Mach. 
ellning to argue the polnt of law; the priſoners were at a ſub» © 14: 5 166. 
ſequent ſefllon diſcharged of that Indictment, note fo 
This proſecution, I am ſatisfied, aroſe from a laudible neal 
for keeping the fountains of Juſtice pure and unpolluted, and 
« juſt indignation againſt an offence of. this ſignal enormity, 
Ie muſt be confeſſed, that there are ſtrong paſſages In our 
antlent writers which greatly cquntenance a proſecution of 
this kind, But thoſe writers muſt always be read with great 
raution upon the ſubject of homicide, 


1 2 Bragton, 


(360 f Taſt. 48.) 


h. murder or 
manſlaughter ? 


age ger 1. 9. 
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- Brafton, whom the writers of that age for the moſt part 
| follow, was à doctor of both laws before he came to the bench, 
It is no wonder therefore, that having before him no tolerable 
ſyſtem of the Engliþ law, then in it's infant-ſtate, he ſhould 
adopt what he found in the books of the civit and canon law, 
which he had read and feemeth to have well underſtood'®, 


. Succeeding writers of that age refined upon bim, and in 

their looſe. way wrote upon the ſubject rather as divines and 
caſuiſts than us lawyers; and ſeem to have confidered the 
offence merely in the light in which it m_ be ſuppoſed to be 
conſidered in fore carli, 


But the practice of many ages backwards doth by no means 
countenance their opinion, 

And during all the violence and of the proſecution 
again Dr. Oates, it ſeemeth not 22 into the 
imagination of thoſe concerned in it, or of the court, who 
would not have ſpared him if they could have taken their 
full blow at him, that the offences. of which he was convicted 
could have been ſo charged as to have reached his life : though 
the judgment they paſſed on him, the moſt cruel I believe that 
ever was given in Wifminferr-hall in caſe of a miſdemeanour, 
might probably have ended in his death +, 


Bicbard Maſon's Caſe. 


T Winchefter Summer-affizes 1756 Richard Maſon was 
indited before Mr. Serjeant Willes, who went judge 
of aſſine that circuit, for the wilfut murder of J/illiam Maſon 
his brother; and was upon full evidence convited to the ſa- 
tisfaction of the ſerjeant, and judgment of death was paſſed on 
him. But the ſerjeant being informed that ſome gentlemen of 
rank at the bar doubted, whether upon the circumſtances 
given in evidence the offence amounted to murder or man- 
ſlaughter, he reſpited execution till the opinion of the judges 
could be taken upon the caſe, which he reported to have been 
as followeth, 


®* See Dig. |. 48. tit. 8. ad ligen — _—_ L. 9. tit. 8. ad [gem 
— * 1 the canon law, collected by Linwood, I. 1. tit. t t. 
N. Oreidet 
See 4 St. Tri. the proceedings againſt him, and what fell from the court 
LE: dk 


The 
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; "The priſoner, with the deceaſed- and another brother and 
ſome., neighbours, was driaking in a friendly manner at a 
publick houſe; till growing warm in liquor bat not intoxi- 
cated, the priſoner and the deceaſed in idle ſport to pull 
and puſh each other about the room, They then wreſtled one 
fall, and Coon afterwards played at cudgels by agreement. 

All this time no tokens of anger appeared on. either fide, 
till the priſoner in the cudgel-play gave the deceaſed a ſmart 
blow on the temple, The deceaſed thereupon grew angry, 
and throwing away his cudgel cloſed in with the priſoner; and 
Manta Hut How io; greed. comeſ but the company 
2 aden do 
got into the fireet wi heard t ſy, 1 dota (f 
« [ do not fetch ſomething and Rick him.” And being re- 
—ͤ uſing ſuch ex fo inſwered, „ LI be damned 
1 to If N do not fetch fomethi mar 
— e 

The deceaſed and the reſt of the company eee 
room where the affray happened: and in {re half an 
the priſoner returned, having put off a flight thin coat he 155 
on when he quitted the room, and put on one of a coarſe thick 
cloth, The dqor of the room being open into the ſtreet, the 
priſoner ſtood leaning againſt the door-poſt, his left-hand in 
eee mem merge hen 
pany, but not ſpeaking a ward, 

The deceaſed ſeeing him in that paſture invited 118 inta 
the company; but the priſoner atiſwered, & 1 will not come 
« in,” „Why will you not?“ faid the deceaſed. The pri- 
ſoner replied, „ Perhaps you will fall on me and bent me.“ 
The deceaſed aſſured him he would not z and added, & Befides, 
« you think yourſelf as good a man as me at cudgels, perhaps 
« you will play at cudgels with me.. The priſoner anſwered, 
« I am not afraid to do fo if you will keep off your fiſts," 

Upon theſe -words the deceaſed got up and went towards 
the priſoner, who dropped the cudgel av the deceaſed was 
coming up to him. rr 
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with #t gave the priſoner two blows on the ſhoulder,” The 
foner” Immediately put his right-hand into his boſom, and 
out tho blade of 6 tuck-ſword erying, „ Damn you, ſtand 
« off or I'll ftab you j'' and immediately, without giving the 
decenſed time to ſtep back, made a paſs at him with the ſword, 
but mifſed him. The deceaſed thereupon "gave back a little, 
and the priſoner, ſhortening the (word In his hand, leaped. for- 
ward e ge mer eee 
he inſtantly died. val 1 F 
Tue Judges havi ha h tis ne u 000 
chambers met in Michaeimas vacation at Lord Aang, 
chambers and unanimouſly agreed, that there are in this caſe fo 
many circumſtances of deli malice and deep revenge on 
the defendant's part, that his offence cannot be leſs than wilſul 
murder. He vowed he would fetch ſomething to ſtick him, 
to run bim through the body. Whom did he mean by him f? 
Every circumſtance in the caſe ſheweth he meant his brother. 
He returned to the company provided to appearance with an 
ardinary cudgel, as if he intended to try (kill and manhood a 
time with that weapon z but the deadly. weapon was all 
the while carefully concealed under his coatz which moſt 
probably he had changed for the purpoſe of concealing the 
| He, ſtood at the door refuling to come, nearer, but artfully 
drew on the diſcourſe of the paſt quarrel z and as ſoon as he 
ſaw his brother diſpoſed to engage a ſecond time at cudgels, he 
dropped his cudgel and betook him to the gs. weapon, 

which till that moment he had concealed, 


He did indeed bid his brother ſtand off but he gave him 
no opportunity of doing ſo before the firſt paſs was made, His 
brother retreated before the ſecond, but he ne . 
and took the revenge he had vowet. 


The circumſtance of the blows before the firved was pro- 
duced, which I preſume might weigh with the gentlemen who 
doubted, altereth not the caſe at all, nor doth the preceedent 
quarrel ; becauſe, all circumſtances conſidered, he appeareth 
to have returned with a deliberate reſolutian to take . a 
revenge for what had paſſed; and the blows were plainly a 


provo- 


| 0 
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ion ſought on his part, that he might execute the 
wicked 5 of his heart, with ſome colour of excuſe, | 


He was ſoon afterwards executed, 


Ses Hale's Sum, 48, and 1 Hale 457, two caſes of provo« 
cations ought adjudged murder z though eng far ſhort of 
this in paunt of n 


The Cafe of Richard Curtir 
E was indicted, at the Summer-aflizes 1756 for the Murder of an 


officer execu- 


town and county Re upon Tyne, for the murder ting proceſs, 
of IF illiam Atkinſon, 


Upon the trial tate nen u the 
nature of a capias ad ſatisfaciendum iſſued againſt one Gori: 
Cnuling out of the town-court, directed to Foſeph Dixon a 
ſerjeant at mace belonging to the courtz who got John Suretees 

another ſerjeant at mace to go and execute it for him, Sureteet 

accordingly went to Gnwling's workſhop adjoining to his 
houſe, and taking hold of him tald him, that he had an execu- 
tion againſt him. Couling demanded a ſight of the proceſs; 
which being refuſed, Coruling with the aſſiſtance of the priſoner 
by force and violence reſcued himſelf, 


Suretees immediately acquainted Dixon with what had hap» 
p2nedz and thereupon Nixon prevailed upon the mayor's of- 
ficer to inſert the name of Suretees in the proceſs; and Suretees 
then went before a juſtice of the peace for the town and county | 
and made information on. oath, that he did, by virtue of the 
laid procels to him and Foſeph Dixon directed, — the 
ſaid Ctoling, who by wreltling and ſtrokes got out of his hands 
and made his eſcape, 


The juſtice thereupon granted a warrant directed to all ſer- 
jeunts at mace, conſtables, and other officers within the ſaid 
town and county, reciting the proceſs already mentioned, that 
Suretees had that day arreſted Gawling by virtue thereof, and 
that Cowling had by wreſtling and ſtrokes reſcued himſelf, and 
commanding all officers „* apprehend the taid Cowling 

4 and 
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and to bring him before the juſtice who granted the 
or any other juſtice of the peace of the town and county, to 
be dealt with in the premiſes as the law directeth. 


Upon the receipt of this warrant, Dixen and Suretee: (who 
were both ſerjeants at mace) went back to Cowling's work» 
ſhop, taking with them the deceaſed and ane Conlon as their 
aſſiſtants. They found the ſhop-door ſhut, and calling to 
Colin who was there with the priſoner, informed him, that 
they had an eſcape-warrant againſt him, and required him to 
_ otherwiſe they ſaid they would break open the 

Quoling refuſed to ſurrender j and the prifoner, looking out at 
a window with an ax in his hand, ſwore, that the firſt man 
that antered ſhould be a dead man. Dixon however with Cn! 
% nnd the deceaſed broke open the ſhop»door ! and the 
| deceaſed being foremoſt in entering the ſhop, the priſoner at 
one blow with the ax, on the left ſide of the head, killed him 

on the (pot, 

Upon this evidence the priſtmer was found guilty of wilful 
murder. But ſome gentlemen of the profeſſion expreſſing 
thelr doubts to the judge who tried him, he reſpited execution 
All the opinion of the other judges could be had on the caſe, 


In Trinity term 1757 eleven of the judges had a conference 
on the caſe, and nine of them, with whom juſtice Wiknet who 
was abſent concurred, were clearly of opinion, that the de- 
ſendant is guilty of murder. Two of the judges held it to be 
manſlaughter. All the judges preſent at the conference agreed, 
that the juſtice's warrant, though obtained by very unwarranta- 
dle practice on the part of Dixon, and by perjury on the part 
of Suretees, was a legal warrant for the arreſting Cowling for 
a breach of the peace. For in caſes wherein the juſtice of the 
peace hath juriſdiction, and in this he undoubtedly had, the 
legality of his warrant will never depend on the truth of the in- 
formation whereon it is grounded. | 

They likewiſe agreed, that peace-officers, having a legal 
warrant to arreſt for a breach of the peace, may break open 
doors, after having demanded admittance and given due notice 
of their warrant. 

The 
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The point eee neee 
ſuch dug notice had been given, 

The tins: julgis war ee ha nognti nbd 
words is required in a caſe of this kind. It is ſufficient that 
the party hath notice, that the officer cometh not'as a mere 
treſpaſſer, but claiming to act under a proper authority: and 
if, after this notice, he be reſiſted, and he or any of his afliſt- 
ants killed in conſequence of ſuch reſiſtance, it will be mur- 

der z provided it cometh out in evidence that the officer had a 
legal warrant, 

The perſon making ſuch reſiſtance, after ſuch notice, doth 


It at his own peril, He acteth avowedly and deliberately in de- 


flance of the ordinary courſe of Juſtice m and therefore it will 
be no excuſe on his part to ſky, that he did not know or be- 
Neve that the officer came armed with a proper authority, 
This rule is founded on the policy of the law, and upon every 
principle of government, 

The judges who differed thought, that the officers ought 
to have declared in an explicit manner what fort of warrant 
they h- 

They ſaid, that an eſcape doth not ex ui termini, nor in the 
notion of law, imply any degree of force or breach of the 


peace; and conſequently the priſoner had not due notice, that 


they came under the authority of a warrant grounded on a 
breach of the peace; and for want of this due notice the of- 
ficers are not to be conſidered as acting in diſcharge of their 
duty, but as mere treſpaſſers. 

On this queſtion alone the caſe turned, 


But a few of the judges, who conceived the fact to be mur- 
der, were of opinion, that it would have been fo, even admit- 
ting that the officers could not have juſtified the breaking 
open the door, Here was no arreſt actually made, the officers, 
even admitting that due notice had not been given, had com- 
mitted a bare treſpaſs in the houſe of Cowling, where the pri- 
ſoner happened to be; no treſpaſs done ta the property of the 
priſoner ; no attempt on his perſon. 

But admitting that a treſpaſs in the houſe, with an intent to 
make an unjuſtifiable arreſt on the owner, could be conſidered 
as ſome provocation to a byſtander ; yet ſurely the knocking a 


man's brains out, or cleaving him down with an ax on fo 
ſlight 


m 
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fight a provocation, ſavoureth rather of brutal rage, or, to Peak 
more properly, of dlabolleal mifehief, than of human frailty, 
And ie ought always to be remembered, that, in all cafes of 
hemieide on ſudden provecatlon, the law indulgeth to human 
frailty, aud te that alone, 

Beſides, the cireumftance of the priſoner's ſtanding with the 
ax in his hand, declaring before any attempt to enter the ſhop, 
« that the firſt man that did enter fhould be a dead man,” ſhew- 
eth it ta de an act of deliberation as well as cruelty, - 


And where the circumſtances of deliberation and cruelty 
concur, as they do in this caſe, the fact is undoubtedly murder: 
as flowing from a wicked heart, a mind grievouſly deprayed, 
and acting from motives highly criminal. Which is the ge- 
nuine * notion of malice in our law, * 

Fro. Car. ue In the caſes of Sir H. Ferrers's ſervant and of Hophin Hug- 
1 nn 345 get, which were mentioned on this occaſion, there was a mutual 
combat, blows given or paſſes made on each ſide ; the parties 
fought upon equal terms; and when that is the caſe, be the, 
original provocation ever fo flight, every blow or paſs be- 
cometh a freſh provocation ; the blood kindleth every moment, 
and in the tumult of the paſſions the voice of reafon is not heard. 


L. Raym. 1296. I muſt confeſs, that the circumſtance of a mutual combat 
was wanting in the caſe of The Queen againſt Tooly and others, 
which was likewiſe mentioned on this occaſion.; but that caſe, 
I ſpeak it with great deference, ſtandeth, as I conceive, on no 
better grounds than the opinion of ſeyen learned judges againſt 
five +. 


In the Caſe of Earl Ferrers, April 17, 1760. 


Ses the printed INH E Houſe of Peers unanimouſly found Earl Ferrers 
_ guilty of the. felony and murder whereof he ſtood in- 


vided of mur. difted ; and the Earl being brought tothe bar, the High Steward 

— acquainted him therewith: and the Houſe immediately ad- 

ment according — — 
11. %% es Diſcourſe II. towards the beginning. 
3 + See the Diſcourſe on Homicide, chap. 8. /4, 10. 


Journed 
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ourned to the chamber of Parllament, and having put the fol- ng if vous 

— be to the Judges adjourned to the next day, be dans th 
ih 4 Whether a Peer indicted of felony and murder, and 4 new tim 

« tried and convidted thereof before the Lords In Parliament, panes,” 

« ought to receive judgment for the ame, according to the | 

« proviſiens of the a&t of Parliament of the agth year of his 

« Majeſty's reign, intitled An a? for better preventing the ber- 

rid crime of murder #. 


| ad, © Suppoſing a Peer” ſo Indited and convited ought by 
« law to receiye ſuch judgment as aforeſaid, and the day ap- 
« pointed by the Judgment for execution ſhould lapſe before 

4 ſuch execution dane, whether a new time may be appointed 
« for the execution, and by whom!“ 1 


On che 18th, the Houſe then ſitting in the chamber of Par- 
liament, the Lord Chief - Baron, in the abſence of the Chief- (sir Thomas 
Juſtice of the Common Pleas, delivered in writing the opinion Parker.) 
of the judges, which they had agreed on and reduced into form 

morning. N , 

His Lordſhip added many weighty reaſons in ſupport of the 
opinion, which he urged with great ſtrength and propriety, and 
delivered with a becoming dignity. —_ 

7 | To the firſt queſtion. 

« We are all of opinion, that a Peer indicted of felony and 

« murder, and tried and convicted thereof before the Lords 

s in Parliament, ought to receive judgment for the ſame 
according to the proviſions of the act of Parliament of the 
« 25th year of his Majeſty's reign, intitled An act for better , 
* preventing the horrid crime of murder.” | 


To the ſecong queſtion. 
* Suppoſing the day appointed by the judgment for execution 
« ſhould lapſe before ſach execution done (which however the 
* Jaw will not preſume), We are all of opinion, that a new 
« time may be appointed for the execution either by the High 
« Court of Parliament before which ſuch Peer fhall have 
* been aitainted, or by the court of King's Bench, the Par- 


« liament 


140 


after the High Steward's commiſſion di 
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® lent nt thn ſting the record of the ee . 


« ing properly removed into that court.“ 


— 


The reaſons the judges went upon in their anſwer tv the 


firſt queſtion are, I preſume, too obvious to be mentioned at 
large; and the Houſe. reſolved and ordered, That judgment 
"ſhall be p ed in e re r ang 


act. 
The reaſons upon which the judges founded their anfwer 
to the ſecond, relating to the farther w of the Houſe 


75 } ich is uſually 
dane upon pronouncing judgment, may poſli uire ſome 
farther diſcuſſion. pl pore Lama Fer ch mention 
thoſe which weighed with me, and, I believe, with many others 
of the judges. 

The Houſe, before they adjourned to the court-room in 
W:/tminfter-hall for pronouncing judgment, refolved and or- 
dered, That execution be reſpited to the 5th day of May follow- 


ing. Upon which day execution was done at Tyburn purfuarit 
to the judgment, and the body Wan wennn to be 
anatomiaed. 


diſſected and 


The writ to the ſheriffs tor execution was as followeth, 


George the ſecond, by the grace of God of Great Britain, 
France, and Ireland King, At, of the I ye ham and fo forth, To 
the fheriffs of London and eri of Middleſex, Greeting : 
Whereas Lawrence Earl Ferrers viſcarnt Tamworth hath been 
indicted of felony and murder by bim done and committed, which 


ſaid indiftment hath been certified before us in our preſent Par- 
liament ; and the jaid Lawrence Earl Ferrers viſcount Tam- 


worth hath been thereupon arraigned, and upon ſuch arraignment 
bath pleaded not guilty ; and the ſaid Lawrence Earl Ferrers 


viſcount Tamworth hath before us in our ſaid Parliament been 


tried, and in dus form of law cumvicted thereof : and whereas 
judgment hath been given in our ſaid Parliament, that the ſaid 
Lawrence Ear! Ferrers viſcount Tamworth Hal be hanged by 
id and ana- 


the neck till he is dead, and that his body be diſſected 
tomized, the execution of which judgment yet remaineth to be 
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dune, u Pequire, and by theſe preſents fAriith command you, that 
pen Manday the $#h day of May inflans, between the' dowry of 


nine in the morning and one in the afternoon of the fame day, 
him the ſaid Lawrence Bay! Ferrers viſcount Tamwords with- 


eu the gate of our Tower of London (to you then and thire ta bo 

delivered as by another writ to the lieutmnant of our TiHwer of 

London, er to his deputy drond we have commanded) into your 

cuftody you then and there receive, and bim in your euftoily fo being 

| 6 
rn hot one ments 

Lawrence Earl Ferrers viſtount Tamworth in your cuſtody 

being, in all things according u the ſaid judgment. And 

you are by no means to til af your peril. — 

he mayo n nnn 1 


reign, 
1 BY Voakr end Yours, 


1. Il - Reaſons Nc. | 

Lv4y proceeding in the Houſe of Peers afting in it jul. 
cial capacity, whether upon writ of error, impeachment, or 
indictment removed thither by certiorari, is in judgment of 
law a proceeding before the King in Parliament : and there- 
fore the Houſe in all thoſe cafes may not improperly be ſtiled, 
The court of our Lord the King in Parliament. 

This court is founded upon immemorial uſage, upon the 
law and cuſtom of Parliament, and is part of the original 
ſyſtem of our conſtitution, 

It is open for all the purpoſes of judicature during the con- 
tinuance of the Parliament : it openeth at the beginning, and 
ſhutteth at the end of every ſeſſion; juſt as the court of 
King's Bench, which is likewiſe in judgment of law holden be- 
fore the King himſelf, openeth and ſhutteth with the term. 

The authority of this court, or, if I may uſe the expreſſion, 
it's conſtant activity for the ends of publick juſtice indepen- 
dent of any ſpecial powers derived from the Crown, is not 
doubted in the cafe of writs of error from thoſe courts of law 
whence error lieth in. Parliament, and of impeachments for 

| It 
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It was formerly doubted, whether in the caſe of an-impeach« 
ment for treaſon, and in the caſe of an indictment | againſt a 
Peer for any capital crime removed into Parliament by cer- 
tiorari, whether in theſe eaſes the court can proceed to trial 


and judgment without an High 23 W 
commiſſion from the Crow m. 


This doubt ſeemeth to have ariſen from the not 
ing between a proceeding in the court 12 
and that beſore the K ing in Parliament. The name, ſtile, and 
title of office is the ſame in both caſes, but the offices, and 
the powers and preheminences annexed to them, differ very 
widely z and ſo. doth the conſtitution of the courts where the 
offices are executed. The identity of the name may have 
confounded our ideas, as equivocal words often do if the nay 
ture of things is not attended to; but the nature of the offices 
properly ſtated will, I hope, remove every doubt on theſe 
points. | 
In the court of the High Steward, he alone is judge in all 
points of law and practice; the Peers triers are merely judges 
of fact, and are ſummoned by virtue of a precept from the 
High Steward to appear before him on the day appointed by 
him for the trial, Ut rei veritas melius ſciri poterit. | 

The High Steward's commiſſion, after reciting that an in- 
dictment hath been found againſt the Peer by the grand jury of 
the proper county, impowereth him to ſend for the indictment, 
to convene the priſoner before him at ſuch day and place as 
he ſhall appoint; then and there to hear and determine the 
matter of ſuch indiftment ; to cauſe the Peers triers tot & tales 
per quos rei veritat melius ſciri poterit, at the ſame day and 
place to appear before him; veritateque inde compertd, to pro- 
ceed to judgment according to the law and cuſtom of Eng- 
land, and thereupon to award execution 8. 

By this it is plain, that the ſole right of judicature is in caſes 
of this kind veſted in the High Steward]; that it reſideth ſolely 
in his perſon ; and conſequently without this commiſſion, which 
is but in nature of a commiſſion of oyer and terminer, no one 
ſtep can be taken in order to a trial: and that when his 


or See Lord Clarendan' s commiſſion as High Steward, and the writs and pre- 
cepts preparatory to the trial in Lord * s caſe. 7 St. Tri. 422, 423. 


commiſſion 
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common is aner run * nnn 
the court no longer exiſteth 


ae Ne in ful . eee 


legal preciſion, before the King in Parliament, for a capital 


offence, whether upon impeachment or indictment, the caſe is 


quite otherwiſe. Every Peer preſent at the trial, (and every 
temporal Peer hath a right to be preſent in every part of the 
proceeding,) voteth upon every queſtion of law and fact; and 
che queſtion is carried by the major vote; the High Steward 
himſelf voting merely as a Peer and member of that court in 
common with the reſt of the Peers, and in no other right. 


It hath, indeed been uſual, and very expedient it is in point 
of order and regularity, and for the folemnity of the proceed- 


ing, to appoint an officer for preſiding during the time of the 
trial and until judgment, and to give him the ſtile and title of 


Steward of England. But this maketh no ſort of alteration in 
the conſtitution of the court. It is the ſame court founded 
in immemorial uſage, in the law and cuſtom of Parliament, 
whether ſuch appointment be made or not. | 


Ie ach ines Judicial copacity.in every eder made buch- 


ing the time and place of, the trial, the poſtponing the- trial 
from time to time upon petition according to the nature and 
circumſtances of the caſe, the allowance or non-allowance of 
counſel to the priſoner, and other matters relative to the trial; 


and all this before an High Steward hath been appointed . 


And ſo little was it apprehended in ſome caſes, which I ſhall 
mention preſently, that the exiſtence of the court depended on 
the appointment of an High Steward, that the court itſelf di- 
| rected in what manner and by what form of words he ſhould be 
appointed. It hath likewiſe received and recorded the priſon- 
er's confeſſion, which amounteth to a conviction, before the 
appointment of an High Steward, and hath allowed to priſon- 
ers the benefit of acts of general pardon, where they appeared 
intitled to it, as well without the appointment of an High 
Steward, as after his commiſſion diſſolved, 


ad, 


— * 


— 


* See the orders previous to the trial in the caſes of the Lords Kilmarnock 
Kc. and Lord Lovat, and many other modern caſes. 


And 


"Ok 
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And when, in the cafe of impeachments, the commons have 
ſometimes at conferences between the Houſes attempted to 
5 in matters preparatory to the trial, the general anſwer 

hath been, © This is a point of judicature upon which the 
4 Lords will not conifer, they impoſe ſilenco upon themſelves,”” 
or to tliat effect. I need not here cite inftances ; every man 
who hath conſulted the Journals of either Houſe hath met 
with many of them. 

F will now cite a few cafes applicable, in my opinion, to the 
preſent queſtion: and I ſhall confine myſelf to fuch as have 
happened ſince the reftoration ; becauſe in queſtions of this 
kind, modern cafes, ſettled with deliberation and upon a view 
of former precedents, give more light and ſutisfaction than the 
deepeſd ſearch into antiquity can afford; and alſo becauſe the 
prerogatives of the Crown, 'the privileges of Parliament, and 
the rights of the fubje& in general, appear to me to have been 
more ſhulied and better underſtood at, and for ſome years be- 
fore that period, than in former ages. 


Lords' Journal. In the caſe of the Earl of Dany and the popiſh Lords then 
under impeachments, the Lords on the 6th of May 1679 ap- 
pointed time and place for hearing the Earl of Danby by his 
counſel upon the validity of his plea of pardon, and for the trials 
of the other Lords ; and voted an addreſs. to his Majeſty pray- 
ing that he would be pleaſed to appoint an High Steward for 
thoſe purpoſes, 

Theſe votes were on the next day communicated to the 
Commons by meſlage in the uſual manner, 


On the Sch, at a conference between the Houſes upon 
the ſubject- matter of that meſſage, the Commons expreſſed 
themſelves to the following effect, „They cannot appre- 
« hend what ſhould induce your Lordſhips to addreſs his 
« Majeſty for an High Steward for determining the vali- 
| « dity of the pardon which hath been pleaded by the Earl 
of Danby, as alſo for the trial of the other five Lords, 
« becauſe they conceive the conſtituting an High Steward 
« is not neceſſary, but that judgment may be given in Par- 
« liament upon an impeachment without an High Stew- 
« ard ;” and concluded with a propoſition, that for avoiding any 
interruption or delay a committee of both Houſes _ 


4 
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of proceeding. 
| This propoiton the Hoaſs of Paesafer a long debut 


Pipe. , Finch * Chanllr, and many other 


However on the 11th the Commons propoſition of the 8th 
was upon a ſecond debate agreed to, and the Lord Chancel- 


lor, Lord Preſident, and ten other Lords were named of the 
committee, to meet and confer with a committee of the Com- 


mons, 

The next day the Lord Preſident reported, that the commit- 
tees of both Houſes met that morning, and made an entrance 
into the buſineſs referred to them; that the Commons deſired 
do ſee the Commiſſions which are prepared for an High Steward 
at theſe trials, and alſo the Commiſſions in the Lord Pembrote's, 
and the Lord orig caſes. 


That to this the Lords Committees faid, & The High 
« Steward is but Speaker pro tempore, arid giveth his vote as 
| & yell as the other Lords: this changeth not the nature of the 
« court.” And the Lords declared, That they have power 
©« enough to proceed to trial, though the King ſhould not 
* name an High Steward t.“ 

That this ſeemed to be a ſatisfaction to the Commons pro- 
vided it was entered in the Lords' Journals, which are records, 


on the ſame day, © It is declared and ordered 
dy the ſpiritual and temporal in Parliament aſſembled, 
« that the office of an High Steward upon trials of Peers upon 
« impeachments is not neceſſary to the Houſe of Peers j but 
« that the Lords may proceed in ſuch trials if an High Steward 
« be not appointed according to their humble deſire 2.“ 


* Afterwards Earl of Nottingham, 

'+ In the Commons Journal of the 1gth of May it Randeth thus, Their 
Lordſhips farther declared to the committee, that a High Steward was 
made bee vice only i that notwithſtanding the making of a Lord High Steward 
the court remained the ſame and was not thereby altered, but ſtill remained 
the court of Peers in Parliament 1 that the Lord High Steward was but as 


_— 


a ſpeaker or chairman for the more orderly proceeding at the trials. 
t This reſolution my Lord Chief-Baron referred to and cited in his 
wont upon the ſecond queſtion propoſed to the Judges, which is 


K 


— — — — 
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Gn che 3th'the Lord Preſident reported, that the conithit# 
tees of both Houſes had met that morning and difcoutſed' iti 
the-fitſt place on the matter of a Lord High Steward, and had 

former commiſſions for the office of High Steward: 
and then putting the Houſe in mind of the order and reſolu- 
tion of the preceeding day, he propoſed from the committees, 
that a new commiſſion might iſſue ſo as the words in the com- 
miſffion may be thus changed, viz. inſtead of, ac pro eo quid 
efficium Seneſchll Angliz (cujus preſentia in har parte requi- 
ritur) ut accepimus jam vacat, may be inſerted, ac pro en guid 
proceres & magnates in parliaments neſtro aſſemblati nobis 2 7 
liter ſupplicaverunt ut Seneſchallum — pre hac vice co 
miert dignaremur, to which the Houſe agreed ®, 


It muſt be admitted, that precedents drawn from times of 
ferment and jealouſy, as theſe were, loſe much of their weight z 
ſince paſſion and party-prejudice generally mingle in the con- 
teſt, Yet let it be remembered, that theſe are reſolutions in 
which both Houſes concurred, and in' which the rights of both 
were thought to be very nearly concerned; the Commons“ 
right of impeaching with effect, and the whole judicature of 
the Lords in capital caſes: for if the appointment of an High 
Steward was admitted to be of abſolute neceſſity, (however 
neceſſary it may be for the regularity and folemnity of the pro- 
ceeding during the trial and until judgment, Which I do not 
difpute,) every impeachment may, for a reaſon too obvious to 


be mentioned, be rendered ineffectual ; and the judicature of 


the Lords, in all capital caſes, nugatory, 

It was from a jealouſy of this kind, not at that juncture 

altogether groundleſs, and to guard againſt every thing from 
whence the neceſſity of an High Steward in the cafe of an 
impeachmerit might be inferred, that the Commons propoſed 
and the Lords readily agreed to the amendment in the Stew- 
ard's. commiſſion which I have already ſtated : and it hath, 
I [ confeſs, great weight with me, that this amendment, which 


* This amendment aroſe from an exception taken to the commiſſion by the 
committee for the Commons, which, as it then ſtood, did in their opinion im- 
ply, that the conſtituting a Lord High Steward was neceſſary, Whereupon it 
was agreed by the whole committee of Lords and Commons, that the com- 
miflion ſhould be recalled, and a new commiſſion, according to the ſaid 
amendment, iſſue to bear date after the order and reſolution of the 12th. 
(commons Journal of the 1 5th of May), 
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was at the fame time directed in the caſes of the five Popiſh 
Lords when commiſfions ſhould paſs for their trials, hath taken 
place in every commiſfion upon impeachments for treaſons 
ſince that time . And I cannot help remarking, that in the 
caſe of Lord Lovat; when neither the heat of the times, nor 
the jealouſy of parties had any ſhare in the proceeding, the 
Houſe ordered, That the commiſſion for appointing a Lord 
« High Steward ſhall be in the like form as that for the trial 
« of the Lord Viſcount Stafford, as entered in the Journal of 
« this Houſe the 30th of November 1680, except that the ſame 
« ſhall be in the Znglih Language . 
I will make a ſhort obſervation on this matter, 


The order on the 13th of May 1679 for varying the form 
of the commiſſion was, as appeareth by the Journal, plainly 
made in conſequence of the reſolution of the 12th, and was 
founded on it; and conſequently the conſtant unvarying prac- 
tice, with regard to the new form, goeth, in my opinion, a great 
way towards ſhewing, that, in the ſenſe of all ſucceeding times, 
that reſolution was not the reſult of faction or a blameable jea- 
louſy, but was founded in ſound reaſon and true policy, 


It may be objected, that the reſolution of the 1ath of A 
1679 goeth no farther than to a proceeding upon impeach» 
ment. | 

The letter of the reſolution, it is admitted, goeth no farther, 
but this is eaſily accounted for, A proceeding by impeach- 
ment was the ſudject- matter of the conference, and the Com- 
mons had no pretence to interpoſe in any other. But what 
ſay the Lords? The High Steward is but as a Speaker or 
Chairman PRO TEMPORE for the more orderly proceeding at the 
trials ; the appointment of him doth not alter the nature of the 
court, which fill remaineth the court of the Peers in Parlia- 
ment, From theſe premiſes they draw the concluſion I have 
mentioned, Are not theſe premiſes equally true in the caſe 
of a proceeding upon indictment ? They undoubtedly are. 

* See in the State Trials the commiſſions in the caſes of the Earl of Oxford, | 
Earl of Derwentwater and others, Lord Winton, and Lord Lavat, 

+ See the proceedings printed by order of the Houſe of Lords. (4/0, 
Feb. 1746). | 
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| Te muſt likewiſe be admitted, that in che proceoditig upon 


indictment the High Steward's commiſſion hath never varied 
from the antjent form in ſuch caſes ; the words objected to by 
the Commons, Ac pro e guid officium Seneſchalli Anglia 
(cujus preſentia in hac parte requiritur ) ut accepimus jam vacat, 
are. ſtill retained, But this proveth no more than that the 
great ſeal, having no authority to vary in point of form, hath 
from time to time very prudently followed antient precedents. 

L have already ſtated the ſubſtance of the commiſſion in a 
proceeding in the court of the High Steward. I will now ſtate 
the ſubſtance of that in a proceeding in the court of the Peers 
in Parliament; and ſhall make uſe of that in the caſe of the 
Earl of Kilmarnock and others, as being the lateſt and in point 
of form agreeing with the former precedents. ' 


The commiſſion, after reciting that William Earl of Kilnar- 
nock &c, ſtand indicted before commiſſioners of gaol-delivery 
in the county of Surry for high treaſon in levying war againſt 
the King, and that the King intendeth that the ſaid William 
Earl of Kilmarnock c. ſhall be heard, examined, ſentenced, 
and adjudged before himſelf in this preſent Parliament touching 
the ſaid treaſon, and for that the office of Steward of Great 
Britain (whoſe preſence is required upon this occaſion) is now 
vacant as we are informed, appointeth the then Lord Chan- 
cellor Steward of Great Britain to bear, execute, and exerciſe 
(for this time) the ſaid office with all things due and belonging 
to the ſame office in that behalf. 


What therefore are the things due and belonging to the 
office in a caſe of this kind? Not, as in the court of the 
High Steward, a right of judicature : for the commiſſion itſelf” 
ſuppoſeth that right to reſide in a court then ſubſiſting before 
the King in Parliament. The parties are to be there heard, 
ſentenced, and adjudged. What ſhare in the proceeding doth 
the High Steward then take ? By the practice and uſage of 
the court of the Peers in Parliament he giveth his vote as a 
member thereof with the reſt of the Peers; but for the fake 


of regularity and order he preſideth during the trial and 


until judgment as Chairman, or Speaker pro tempore. In 
that reſpect therefore it may be properly enough ſaid, that 
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his e is required during the trial and until judgment, 
in no other. Herein I ſee uo difference between the caſe 

of an impeachment and of an inditment. 


Pp. the time of the trial and until julgwent, becauſe 
2 ee n d has tans 
anden als Nb judicial before the appointment of an Fligh 
Steward; and where no High Steward hath ever been ap- 
pointed, and even after the commiſſion diſſolved. 


I will to this purpoſe cite a few caſes. 


I begin with the lateſt, becauſe they are the lateſt, and were 
ruled with great deliberation, and for the moſt part upon a 
view of former precedents, 

In the cafe of the Earl of Zilriaaiiband eee Lords, 
on the 24th of Fune 1746, ordered that a writ or writs of cer- 
tiorari be iſſued for removing the indictments before the 
Houſe; and on the 26th the writ, which is made returnable 
before the King in Parliament, with the return and indictments, 
2 and read. On the next day upon the report of 

the Lords Committees, that they had been attended by the 
two Chief - Juſtices and Chief - Baron, and had heard them 
touching the conſtruction of the act of the VIIth and VIII ch 
of King M illiam © for regulating trials in caſes of treaſon 
« and miſptiſion of treaſon,” the Houſe upon reading the re- 
port came to ſeveral reſolutions founded for the moſt part on 
the conſtruCtien of that act. What that conſtruction was ap- 
peareth from the Lord High Steward's addreſs to the priſon- 
ers juſt before their arraignment. Having mentioned that act 
as one happy conſequence of the revolution he addeth, « How- 
C ever injuriouſly that revolution hath been traduced, whatever 
« attempts have been made to ſubvert this happy eſtabliſhment 
« founded upon it, your Lordſhips will now have the benefit 
of that law in it's full extent,” 


I need not after this mention any other judicial acts done 
by the Houſe in this caſe before the appointment of the High 
Steward ; many there are: for the putting a conſtruction upon 
an aft relative to the conduct of the court, and the right of 


Printed trial, 
p- 13. 


the ſubjeR at the trial and in the proceedings preparatory to 
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{ts and/this in u caſe entirely new, and upon a. 32 
no more in this place, not extremely clear, was undou 
exerciſe of authority proper only for a court having full — 
zance of the cauſe, 

I will not mlnutely enumerate the ſeveral orders. unde pro» 
paratory to the trial of Lord Lovat, and in the ſeveral caſes I 
ſhall have occaſion to mention, touching the time and place 
of the trial, the allowance or non-allowance of counſel, and 
other matters of the like kind, all plainly judicial, becauſe 
the like orders. occur in all the caſes where a journal of the 
preparatory ſteps hath been publiſhed by order of the Peers, 
With regard to Lord Lovat's caſe, I think the order directing 
the form of the High Steward's Commiſſion, which I have 
already taken notice of, is not very conſiſtent with the idea of 
a court whoſe powers can he ſuppoſed to depend at any point 
of time upon the exiſtence or diſſolution of that commiſſion. 

In the caſe of the Earl of Derwentwater and the other Lords 

at the fame time, the Houſe received and recorded 
the confeſſions of thoſe of them who pleaded guilty long before 
the teffe of the High Steward's Commiſlion ; which iſſued 
rem —_— 
upon their conviction. 

This appeareth by the Kr itſelf; it reciteth N 
the Earl of Derwentwater and others coram nobis in pr 
Parliaments had been impeached by the Commons for 
treaſon, and had coram nobis in præſenti Parliamento bee ä 
guilty to that impeachment, and that the King intended that 
the ſaid Earl of Derwentwater and others de & pro proditione 
unde ipſi ut prefertur impetit” accuſat & convit?? exiftunt co- 
rem nobis in præſenti Parliaments, ſecundum legem & co hw 
dinem hujus regni noftri Magne Britanniz, audiantur, ſenten- 
tientur, & adjudicentur, and then conſtituteth the then Lord 
Chancellor High Steward (hac vice) to do and execute all 
things which to the office of High Steward in that behalf do 

'The receiving and recording the confeſli on of the priſon- 
ers, which amounted to a conviction fo that nothing re- 
mained but proceeding to judgment, was certainly an exer- 
Ciſe of 3 authority, which no aſſembly how -”= 

X ery 
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ſogver,. nat having full  cognizance of the cauſe, could 


la the caſe of Lord Ga Bury, who had been impeached by ges the Tours 
the' Commons for High Treaſon, the Lords upon his petition 7's nals of t 


| allowed him the benefit- of the a&t of general pardon paſſad .in 
the ſecond year of William and Mary, ſo far as to diſcharge + 
him from his impriſonment, upon a conſtruction they put upon 
FP that 
de. #8 

On the 2d Oct. 1690, upon reading the Earl's petition fet- 
ting forth that he had been a priſaner for a year and nine 
months in the Tower notwithſtanding the late act of free and 
general pardon, and- praying to be diſcharged, the Lords or- 
dered the Judges to attend on the Monday following to give 
their opinions, Whether the faid Earl be pardoned by the ba. 
On the 6th. the Judges delivered their opinions, That if his of- 
ſence was committed before the 13th of Feb. 1686, and not ig 
Ireland or beyond the ſeas, he is pardoned. Whereupon it 
| yas grdered that he be admitted to bail; and the next day he 
= his ſureties entered into a recognizance of bail, 00 
10,0001. and two ſureties in 5000/ each; and on the zoch he 
and his ſureties were, after a a long debate, 8 from 
their recognizance. 


It will not be material to inquire, whether the Houſe did 
right in diſcharging the Earl without giving the Commons an 
opportunity of being heard; ſince in fact they claimed and 
exerciſed a right of judicature without an High Steward, which 
is the only uſe I make of this caſe. 


They did the ſame in the caſe of the Earl of Carmoarth, 
and the Lords J/iddrington and Nairn, long after the High 
Steward's Commiſſion diſſolved. 


Theſe Lords had judgment paſſed on them at the fame time 
that judgment was given againſt the Lords Derwentwater, 
Nith/dg{n and Kenmure ; and judgment being given, the High 
Steward immediately broke his ſtaff, and declared the commiſ- 
fion diſſolved, They continued priſoners in the Tower under 
reprieves till the paſſing the a& of general pardon in the third 

of King Gro the firſt, 
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On the 21ft of November 1717, the Houſe being informed 
that theſe Lords had ſeverally entered into recognizances be- 
fore one of the judges of the court of King's Bench for their 


appearance in the Houſe in this Seſſion of Parliament, and that 


the Lords Carnwarth and Widdrington were attending accord- 


ingly, and that the Lord Nairn was ill at Bath and could not 


56. 1. c. 19- 


chen attend, the Lords Carswartbh and Widdrington were called 


in; and they ſeverally at the bar prayed, that their appearance 
might be recorded, and likewiſe prayed the benefit of the 
act for his Majeſty's general and free pardon, 5 

Whereupon the Houſe ordered that their appearance be re- 
corded; and that they attend again to-morrow in order to 
plead the pardon. 2 
was reſpited till that day fortnight. 

On the morrow the Lords Carnwarth and Widdringwion then 
ing were called in, and the Lord Chancellor acquainted 
chem ſeverally, that it appeared by the records of the Houſe 
that they ſeverally ſtood attainted of high treaſon, and aſked 
them ſeverally what they had to ſay why they ſhould not be 


remanded to the Tower of London. 


Thereupon they ſeverally upon their knees prayed the bene- 


ft of the a, and that they might hve their les an lr 
purſuant thereunto. 


And the Attorney-General, who then attended for that pur- 
poſe, declaring that he had no objection on his Majeſty's behalf to 
what was prayed, conceiving that thoſe Lords not having made 
any eſcape ſince their conviction were intitled to the benefit 


tee folk. 45- of * Houſe, aſter reading the clauſe in the act re- 
* lating to that matter, agreed that they ſhould be allowed the 


benefit of their pardon as to their lives and liberties, and 
diſcharged their recognizances; and gave them leave to depart 
without farther day given for their appearance. 


On the 6th of December following the like proceedings were 


| had, and the like orders made in the caſe of Lord Naiyn, 


I obſerve. that the Lord Chancellor did not aſk theſe Lords, 
What they had to ſay, why execution ſhould not be awarded. 
There was, it is probable, ſome little delicacy as to that 
point, But ſince the allowance of the benefit of the act 

as. 
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as to life and liberty, which was all that was prayed, was an 
effetual bar to any future impriſonment on that account, 
and alſo to execution, and might have been pleaded as ſueh in 
any court whatſoever, the whole proceeding muſt be admitted 
to have been in a court having complete juriſdiction in the 
caſe, notwithſtanding the High Steward's commiſfion had been 
long difſalved, Which is all the uſe I intended to make of 
this caſe. I moves 
I will not recapitulate; the caſes I have cited, and the con- 
cluſions. drawn from them are brought into a very narrow 
compaſs, I will only add, that it would ſound extremely 
harſh to ſay, that a court of criminal juriſdiction founded in 
immemorial uſage, and holden in judgment of law before the 
King himſelf, can, in any event whatever, be under an utter in- 
capacity of proceeding to trial and judgment either of condem- 
nation or acquittal, the ultimate objects of every criminal pro- 
ceeding, without certain ſupplemental powers derived from the 
Crown, | __— 


Theſe caſes, with the obſervations I haye made on them, 
I hope, ſufficiently warrant the opinion of the judges upon 
that part of the ſecond queſtion in the caſe of the late Earl 
Ferrers which I have already mentioned; and alſo what was 
advanced by the Lord Chief-Baron in his argument on that 
queſtion, ( That though the office of High Steward ſhould 
<« happen to determine before execution done according to 
the judgment, yet the court of the Peers in Parliament, 
« where that judgment was given, would ſubſiſt for all the pur- 
« poſes of juſtice during the ſitting of the Parliament: and 
conſequently that in the caſe ſuppoſed by the queſtion, that 
court might appoint a new day for the execution, 

N. B. On the 19th of May 1760 Waſhington Earl Ferrers, 
next brother to the late Earl, having received his writ of ſum- 
mons, took his ſeat in Parliament as Earl Ferrers. 


The family pedigree, as far as concerneth the preſent caſe, is 


as followeth, 


Robert the firſt Earl, who in the 29th of Charles II. was 
ſummoned to Parliament by the title of Lord Ferrers of Chart- 


lg, being grandſon and heir to Dorothy ſiſter and coheir to 
Robert 


* 
33 
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Robert D' Everens Earl of Eſix the Pajliament-General, was | 
in the 10th of -Qyeen Aung created Vikount Tamworth and 
— AC"9} he RI — 


2 Rr he ke Tr, 
— 
» ff — di 
— 74 atom. |. third 21 before ence eg ied 
ther. 9455 without | died without ther Henry, 
82 3 _ iſſue male. . iſſue. * | 
Thros fora mia i or oboe — 
ous Ek La aſpIngtony Or 
ied £7 ied to T t- E gon, p . 
5 | tainted Dm gk 
, cuted, ith- 
nnn e. 10 
. e. . 
a 
I] be Caſe of Alexander Broadſoot. 
ADVERTISEMENT. 


FAI cafe, though already in print, hath been thought ta 
deſerve a place in this colleftion. It is therefore here inſerted, 
If it be aſted, where are the adjudged caſes on which the au- 
thor groundeth his opinion be freely confeſſeth, that he hath not 
met with one, in which the legality of preſſing for the ſea-ſervice 
bath directly come in judgment. What this is to be imputed to 
every reader will judge. A few modern caſes there are, from 


— 15 — which the legality of the practice may be inferred. But the au- 

— 511 thor choſe to ground himſelf on much better 3 than in- 
ferences from modern reports. 

Not murder, T the gaol-delivery ien and county of the 

but man- city of Briſtel, Augiſt 30, 1743, Alexander Broad foot 


il dor de- was indiQted far the murder of Cornelius Calahan a filo be- 
longingtoa Jonging to his Majeſty's ſhip the Mortar Sloop. 


preſs-gang, 
which had not A The caſe was dus; Captain Hamuay, commander of tho 


legal wares Mortar Sloop, bad a warrant from the Lords of the Admiralty, 
grounded 


— ap.grder n 
him to impreſs, or cauſe to be impreſſed, ſemeg for his Mar 
joſty's ſervice, The wr ant expreſly direRtethy % That the 
« captain. (hall not intruſt any perſon with the execution gf it, 
6 byt'a commiſſion-officer; and ſhall inſert the name and office 
« of the perfor. intruſted on the back of the warrgat,” = 

The Lieutenant of the Mortar Sloop (the only commiſfion- 
ella i ol" beſides the captain) was deputed by ti to 
impreſs according to the tenor of the warrant, | 


On the 25th of April laſt Captain ZHanway, being necks 
in Kingroad within the port and county of Bri/tel, ordered 
the ſhip's boat down the channel in order to preſs as they 
ſhould ſee opportunity. But the lieutenant faid in Kingroag, 
an board with the captain, 

Towards evening, the boat came up with a 
the Bremen Factor, 1 in that part of the chan- 
nel which is within the county of the city of Briſtol, but ſome 
leagues from Kingroad ; and ſome of the crew went on board, 
in order to preſs ; who being informed that one or two of the 
Bremen's men were concealed in the hold, Calahan, with three 
others of the boat's crew, went thither in ſearch of them. 

Breadfoot, one of the Bremen's men, (who had 
before provided himſelf with a blunderbuſs and piſtols for his 
defence againſt the preſs-gang,) called out and aſked them 
what they came for: he was anſwered by ſome of the preſs- 

g, We come for you and your comrades.” Whereupon 

e cried out, « Keep back, I have a blunderbuſs loaded with 
« ſwyan- hot. Upon this the others ſtopped, but did not retire, 
He then cried out, Where is your lieutenant ?” And being 
anſwered, He is not far off,” he immediately fired among 
them, By this ſhot Calahan was killed on the ſpot, and one 
or two more of the preſs-gang wounded. f 


The cafe being thus, the recorder was of opinion, that the 
boat's crew having been ſent out with a general order to impreſs 
as they ſhould ſee opportunity, and having, in purſuance of that 
order, boarded the veſſel without a proper officer, expreſsly 

the terms of the captain's warrant, every thing they 

did was to be looked upon as an attempt upon the liberty of 
the perſons concerned, without any legal warrant: and he ac- 
cordingly 


merchant- wan, 


Mr. Serjeant 
Foſter, 


fables, headboroughs, and all other his 


Captain Ham 'i warrant with te indorlement. 
By the commiſſioners for executing the office of Lord High 
Admiral of Great Britain and Ireland, &c, and of all his 
| Majetty's plantations, &c, | 


I N purſuance of his Majeſty's order in council dated the 19th 
day of January 1742, we do hereby impower and direft you ty 
impreſs or cauſe to he impreſſid ſo many ſeamen and ſeafaring 
men and perſons whoſe occupations and callings are to work in 
veſſels and boats upon rivers, as ſhall be neceſſary nat only ty 
complete the number of men allowed to his Majefly's ſhip under 
your command, but alſo to mann ſuch others of his Majeſty's ſhips , 
as may be in want of men; giving unto each man ſo impreſſed 
one ſhilling for preſs-maney, And in the execution hereof you 
are to take care that neither yourſelf nor any officer authorized 
by you do demand or receive any money, gratuity, reward, or 
other conſideration whatſoever, for the ſparing, exchanging, or 
diſcharging any perſon or perſons impreſſed, or to be impreſſed, as 
you will anfwer it at your peril. You are not to intruſt any 
perſon with the execution of this warrant but a commiſſion- 
officer, and to inſert his name and office in the deputation 
on the other ſide hereof, and ſet your hand and ſeal thereto. 
This warrant to continue in force till the 31/1 day of December 
1743. And in the due execution of the ſame and every part 
thereof, all mayors, ſheriffs, juſtices of the peace, bailiffs, con- 

ir his Majofly's officers 
and ſubjefts whom it may concern, are hereby required to be 
riding and aſſiſting unto you and theſe employed by you, as they 
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- 1 do hereby depute A. B. 4 lieutmant belmging to bis Ma» 
jefty's ſhip the Mortar Sloop under my command, to impreſs ſea- 
men, ſea-faring men, and perſons whoſe occupations and callings 
are to work in veſſels and boats upon rivers according to the 
tenor of this warrant. In teſtimony whereof I have hereunts 
ſet my hand and ſeal this == day of —— 


The Recorper's Argument. 


This queſtion touching the legality of preſſing mariners 
for the publick ſervice is a point of very great and national 
importance. On one hand, a very uſeful body of men ſeem 
to be put under hardſhips inconſiſtent with the temper and 
genius of a free government, On the other, the neceſlity of 
the caſe ſeemeth to intitle the publick to the ſervice of this 
body of men, whenever the ſafety of the whole calleth for it. 


Before I ſpeak directly to the point, it will be neceſſary 9 


throw out of the caſe every thing which doth not enter into 
the merits of the preſent queſtion, 


We are not at preſent concerned to inquire, Whether per- 
ſons may be legally preſſed into the land-ſervice, nor whether 
landmen may be legally preſſed into the ſea- ſervice. The pro- 


ſent queſtion, I ſay, is not, Whether people may be taken 


from their lawful occupations at home, and ſent againſt their 
wills into a remote and dangerous ſervice; into a ſervice 
are utterly unacquainted with, and poſſibly unfit for. No, the 
only queſtion at preſent is, Whether mariners, perſons who 
have freely choſen a ſea-faring life, perſons whoſe education 
and employment have fitted them for the ſervice, and inured 
them to it. Whether ſuch perſons may not be legally preſſed 
| | into 
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into the ſervice of the Crown, whenever the publick ſafety re- 
quireth it; xe quid detrime ti reſpublica capia | 2 | | | 
For my part I think they may. I think the Crown hath a 
right to command the ſervice of theſe people, whenever the 
publick fafety calleth for it. The fame right that it hath to 
require the perſonal ſervice o of every man able to bear arms in 
caſe of a ſudden invaſion or formidable inſurrection. The 
right in both caſes is founded on one and the fame principle, 
the neceflity of the caſe in order to the preſervation of the 
whole. ; | 

It would be time very ill ſpent to go about to prove, that 
this nation can never be long in a ſtate of ſafety, our coaſt 
defended and bur trade protected, without a naval force equal 
to all the emergencies which may happen. And how can we 
be ſecure of ſuch a force? The keeping up the ſame naval 
force in time of peace, which will be abſolutely neceſſary for 
our ſecurity in time of war, would be an abſurd, a fruitleſs, 
and a ruinous expence. , 


The only courſe then left is for the Crown to employ upon 
emergent occaſions the mariners bred up in the merchants” 
ſervice. ft; 

By this means the trade of the nation becometh a nurſery 
for her navy; and the merchant, while he is increaſing the 
wealth of the kingdom, is at the fame time training up the mari- 
ner for it's defence. | 

And as for the mariner himſelf, he when taken into the 
ſervice of the Crown only changeth maſters for a time: his 
ſervice and employment continue the very fame, with this ad- 
vantage, that the dangers of the fea and enemy are not fo great 
in the ſervice of the Crown, as in that of the merchant. 


I am very ſenſible of the hardſhip the failor ſuffereth from 
an impreſs in ſome particular caſes, eſpecially if preſſed home- 
ward-bound after a long voyage. But the merchants who 
hear me know, that an impreſs. on outward-bound veſſels 
would be attended with much greater inconveniencies to the 
trade of the kingdom; and yet that too is ſometimes ne- 
ceſſary. But where two evils preſent, a wiſe admini- 


® This perſonal ſervice in caſes of extreme neceffity is a principal branch of 
the allegiance every ſubje& of England oweth to the Crown, See 11 H. VII. 
t. 1. 3 E. III. c. 5. and 16 & 17 Car. I. c. 28. 
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tration, if chere de room for an option, will chooſe the 
leaſt. 

War itſelf is a great evil, but it is choſen to avoid 4 greater, 
The practice of prefling is one of the miſchiefs war bringeth 
with it, But-it is a maxim in law, and good policy too, that 
all private miſchiefs muſt be borne with patience for prevent- 
ing a national calamity. And as no greater calamity can be- 
fal us than to be weak and defenceleſs at ſea in a time of war, 
ſo I do not know that the wiſdom of the nation hath hitherto 
found out any method of manning our navy, leſs inconve- 
nient than prefling, and, at the fame time, equally fure and 
effectual. 


— of « volittary regiſiee; which was attempted 
in King Wilkam's time, had no effect, 

And ſome late ſchemes I have ſeen appear to me mote in- 
convenient to the mariner and more inconſiſtent with the prin- 
ciples of liberty, than the practice of prefling : and, what is 
ſtill worſe, they are in my opinion totally impraQticable, 

Thus much I thought proper to ſay upon the foot of reafon 
» har, ox 1 WO TRE $1 ee IE 
of law. Which I ſhall now do. 


According: to my preſent apprehenſion, (and I have taken 
ſome pains to inform myſelf, ) the right of impreſſing mariners 
for the publick ſervice is a prerogative inherent in the Cron, 
grounded upon n and e by many atts of Par- 
liament. 


A general immemorial uſage not n with any 
ſtatute, eſpecially if it be the reſult of evident neceſſity and 
withal tendeth to the publick ſafety, is, I apprehend, part of 
the common-law of England. If not, I am at a loſs to know 
what is meant by common-law, in contradiſtinction to ſtatute- 
law. And therefore it is a great miſtake in this caſe, as indeed 
it would be in any other, to conclude that there is no law, be- 
cauſe perhaps there may be no ſtatute that expreſly and in terms 
impowereth the Crown to preſs. For the rights of the Crown, 
and the liberties of the ſubject too, ſtand principally upon the 
foot of common-law ; though both have been in many caſes 


confirmed, explained, or aſcertained by particular ſtatutes. 
; hae 


0 
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As to the point of uſage in the matter of preſling, I have | 
met with a multitude of commiſſions and mandatory writs to 


chat purpoſe conceived in various forms; and from time to 


time directed to different officers, as the nature of the ſervice 
re — | | 

It would be tedious for me to cite one half of them ; but I 
F general heads, and 
then cite a few. 
| Some are for prefling ſhips, 

And others for preſſing ſhips and mariners. 

In ſome, the parties to whom they are directed are required 
to make a general impreſs upon certain great and emergent 
occaſions. | 

In ethers they are confined to a certain number of ſhips and 
mariners for ſpecial ſervices, 

And in others, they are ill farther confined to erin 
places on the coaſt 


Some 3 particularly thoſe conferring the ad- 
miralty-juriſdition and the rights of admiralty, warrant an 
impreſs as often as there ſhall be occaſion. | 


Others impower commanders of fleets or ſquadrons, in- 
rr 


ſervice. 


And others impower maſters of particular ſhips to preſs for 
ming their reſpeQive ven. 

This general view will be ſufficient to let us into the nature 
of theſe precedents. And though the affair of prefling ſhips 
is not now before me, yet I could not well avoid mentioning 
it ; becauſe many of the precedents I have met with and muſt 
Cite go as well to that, as to the buſineſs of preſſing mariners ; 


and taken together, they ſerve to ſhew the power the Crown 
hath conſtantly exerciſed over the whole naval force of the 


kingdom, as well ſhipping as mariners, whenever the publick 
ſervice required it. 

This however muſt be obſerved, that no man ſerved the 
Crown in either caſe at his own expence, Maſters and 
mariners received full wages, and owners were conſtant- 
ly paid a full freight, But whether the pay in either caſe 

commenced 
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tormenced from me una of predig. or from th time of ch 
entry into the ſervice, is not ſo clear. 

There is in Gttdn's & records a note of a petition-of the 
Commons, and of the King's anſwer upon this ſuljeQ in the 

47 E. Ill, which inchineth me to think, that the latter was 
the caſe. The petition, as abridged by Cotton, is thus; 4 That Cott. 178. 
« maſters of ſhips may be paid the wages of them and their 95: Pri. Fs 
« matiners from the ay of their ring appoinced 2 ſerve the, 471 a 
* King.” "The anſwer is, „That taking of ſhips ſhalt not be | 
« but for ae, and payment ſhall be reaſonable us dere 
« tofore.” 

In Q+ find ulla ud athrjye wes oaks is (de 2 
owners of ſhips an allowance for wear and tear in the King's 
ſervice. 


The petition is thus abridged, & The maſters of ſhips re- Fod. Ret. 
Squire an allowance for the tackling of their ſhips worn by yr gh 
« the King's ſervice,” 


The ge is, Such allowatce hath nat ben beer 


re made.” 


In the 2 K. II. an artempe of the like kind was made and Cott. 72. 
with the like ſurceſs. The petition is, That owners of — 
« ſhips taken up for the King's fervice, for their loſſes in the Pars ſecunda. 
« the ſame, may be conſidered; and that mariners may have. No. 0 
« the like wages, as archers have.“ The anſwer is, * '{t batt. 
« be as it hath been uſed.” . 
Theſe petitions, though tiled in the record the petitions of 
the Commons, as having probably begun in that Houſe, were 
really the acts of both Houſes ; otherwiſe they could not have 
been vffeted to the King in a parliamentary way: for the an- 
tient method of paſſing bills was, that the matter of the bill 
was tendered to the Crown for the royal aſſent by both Houſes | | 
in form of petitions z and according to the anſwers from the 


throne, they paſſed into laws or were rejected. 


I cannot but obſerve; that when we ſee evergſbranch 
of the legiſlature ſpeaking of the ſubject of preſling in the 
manner they do in theſe petitions and anſwers, it is not 


 ealy to conceive, that the legality of the practice was then 
queſtioned, It is plain at leaſt, that it was in thoſe early | 


® The citations from Cotton have been found to agree with the record. 


Rym. 51g.) 
G Eligendam 
* Capiendum. 


(s Rym. 816.) 
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tes treated In Parliament as an antient and well-known 
uſage. 

come now to the commiſſions and mandatory writs [ 
fpake of. I will cite a few from Rymer's Feedera, out of a 
great number of the like kind «+ an tet atv, 
| vnſubble colletion of public records. 

Vim Barret, commander of the ſhip Julian, had a com- 
iſo "tb Wake choice ef and take up in the counties of 
Kent, Eftx, Surry, and Suſſex, as well within liberties as with- 
out, 36 maritiers, and to put them on board his ſhip, in order 
to proceed with the Prince of Walks on an expodtics to 
Gaſcony ®. 

The like commiſſfiens were given at the fame time to the 
commanders of ſeven other ſhips for manning their reſpective 


. . veſſels for the ſame ſervice, 


6. 
(7 Ryin. n ) 
& Capiendum. 


(See alfo — 


(7 Rym. 718.) 


dee alſo ꝙ Rym, 
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There is a commiſlion to John Orewell, one of the King's 
ſerjeants at arms, to arreſt and take up 60 able mariners in the 
Thames and Medway and parts adjacent, as well within liber- 
ties as without, and to cauſe them to be at Sandwich within 
15 days for the King's ſervice. 

Jen Blingham, a ſetjeant at arms, is impowered to arreſt and 

take up in the counties of Somerſet, Ghucefler, Briſtol, Devon and 
Gormwal, and in South Wates, as well within liberties as with- 
out, ſo many ſhips, barges, and other veſſels, and alſo mari- 
ners fufftient for manning them, as ſhould be found ſufficient 
for an expedition to Ireland under the King's uncle the Duke 
of Glouceſter : and all ſheriffs, mayors, bailiffs, maſters of 
) Tips. ond macivers are required to be aflifing to him, in that 
ſervice. 

In the fame year the like commiſſions iſſued to two other 
ſerjeants at arms for the ſame ſervice, in Wales, Ireland, Lan- 
caſbire, and Cheſhire +. 

« John King len, commander of the ſhip Katherins, is com- 
miſſioned by himſelf or deputies to arreſt and take ups. as well 
within, liberties as without, as many mariners as ſhould be 
necefſary#or manning his ſhip, and to put them an board for 
the King's ſervice : and all ſheriffs, mayors &c. are required 
to be aſſiſting to him in that ſervice. 


- » See Aachen Hiſt. of the Exchequer 262. in Nees, „a writ to the ſheriff 


of X. for the like ſervice; Eligi facias go nautas &c. 9 E. II. 
+ (See the editor's note at the end of this argument). 
*.. | . 


Commiſ- 
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Cammiſſions went at the ſame time to ſiæx commanders of (% Rym. 239.) 
other veſſels, for manning their E 
manner, and for the ſame ſervice. 
A mandathry writ 5ſſued dre Kbel to Teer CallgerSexjeant 21 f. vt. 
3t Arms, and to Ralph Ingoldefhy, and to the cuſtomers of the 6 769 


granted to any 2 or perſons, or any other matter notwith- 
ſtanding : and all ſheriffs, mayors, and other officers are re- 
quired to be aſſiſting to them in that ſervice, e. : 

At the fame time the like writs iſſued to the cuſtomers and (14 Ayr 44) 
other officers of almoſt all the port-towns in the kingdom. 

There is a commiſſion to the maſter and purſer of the Mary 14 E. Iv. 
Grace impowering them to arreſt and take up, as well within (A7. 845. 
liberties as without, whereſoever they could be found, as many (See alſo rt * 
mariners as ſhould be ſufficient for manning their veſſel, and n. 539.) 
to put them on board at the King's wages and for his ſervice, - 

At the ſame time the like commiſſions iflued to four other (11 Rym. 843) 
maſters for manning their reſpeRive ſhips in the ſame manner. 

The like commiſſions to maſters of ſix veſlels. 1 
Truhe like to eleven maſters in the ſame form. — 

I will now mention a fexe precedents of another ſort; which, (12 yas 39 
becauſe they relate in great meaſure to one and fame ſervice, 

I will place together, to avoid as much as poſlible a needleſs 
repetition in matters of form, 

Theſe are either ſpecial commiſſions for commanding fleets 

or ſquadrons intended for certain expeditions mentioned in the 
FEE 
admiralty- juriſdiction with the rights of admiralty, whether to 
one perſon under the ſtile of High Admiral or to two un- 


der the character of Admirals of the north and weſt. Which 
„ | latter 


Eligendi & Ca- 


(13 Rym. 4.) 
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_ latter was the uſual manner of conferring the admiralty- jurii- 
Tn nn EE EN 
came much in uſe, 


n ö % den deen ens Sir William Bardalpb was 
2 fleet then intended to be fitted out; 
his commiſfion impowereth him among other things to make 
choice of and take up for the King's ſervice a ſufficient num- 
| ber of mariners and others, and to put them on board the fleet, 
and to punifh and chaſtiſe ſuch mariners who ſhould ef © 195 


obedient or refractory in that reſpee?. | 

„ The Lord Willoughby de Broke was appointed commander 
in chief of the fleet and army then intended for an expedition 
to France; he hath the ſame powers with regard to the man- 
ning the fleet as Sir William Bardelph had. 

Sir Robert Poyntz is appointed to command the fleet in the 
abſence of the Lord Willoughby, and hath the fame powers with 
regard to manning the fleet. 

Sir Martin Frobuſher had a commiſſion, which, e 
citing that the command of a fmall ſquadron intended againſt 
the Spaniards in the Ve Indies had been given to him, goeth 
on thus, We therefore let you to wit that we have autho- 
ct rized and appointed, and by theſe preſents do give full 
« power and authority unto the faid Sir Martin Frobuſber, and 
ec to his ſufficient deputy or deputies, whereſoever he ſhall have 
4 need, to preſs and to take up for our ſervice, to the furniture 
« of ſuch ſhips, as are committed to his charge, in any place 
« ypon our coaſts of England or Ireland, any mariners, ſoldiers, 
« gunners, or other needful artificers:“ and then requireth 
all juſtices and other officers e the pre- 
miſes. | 


I would not be underſtood to fay, that all commanders of 
fleets or ſquadrons for ſpecial ſervices have had the ſame powers 
as thoſe I have mentioned, The truth is, the greater number 
of theſe ſpecial commiſſions, which I have met with, and thoſe 
too of the lateſt date, are filent as to that point. 


I come 


* * 
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1 rothe now to the general commiſſions conferring the whole 
admiralty-juriſdiQtion and the rights of admiruty. | 


And thoſe I have met with, though 1 apprehend they al 
agree in ſubſtance with n * | 
fer a little in point of form. p oe 02" 
In the roth E. III. and in FO _—_—_— the 0E m. 
admirals (for at that time there were two, one for the north, '* (4 Ryo 737) 
nn impowered to make choice of, as 495 — 
well within liberties as without, able-bodied men fit for the 11+). 
2 and to put them on board the fleet. The word Eli- 
gendi, made uſe of in theſe commiſſions, is the word uſed to 
the ſame purpoſe. about that time in all the commiſſions for 
prefling for the land-ſervice, which was then likewiſe practiſed. 
You have the word in relation to. the land-ſervice in the ſtatute 
of the 18 E. III. Stat. 2, c. 7. Men of arms, hoblers and 
« archers, choſen to go in the King's ſervice out of England, 
« ſhall be at the King's wages from the day that they depart 
« out of the counties where they were choſen till their return.” | 
In the 5oth E. III. the admirals' commiſſions, with regard 50 E. III. 
to this matter, run thus, N:enon naves & naviculas guerrinas, 2 127 
quot neceſſarie, cujuſcumgue portagii ſuerint, quotiens neceſſe 
fuerit, congregandi; & marinarios & alias pro navibus & navi- 77 To 
culis illis neceſſarios eligendi, capiendi, & in eiſdem penendi; & | 
hujuſmodi marinarios qui rebelles vel contrarientes fuerint in hac 
parte, debit? compeſcendi & caftigandi & omnia alia, quz ad 
officium admiralli pertinent ix HAC PARTE, faciendi & exer- 
cendi z prout de jure & ſecundum legem maritimam fuerit fa- 
ciendum, 


And all ſheriffs, mayors, bailiffs, miniſters, owners of ſhips, 
maſters and mariners are required to be aiding and aſſiſting 
to them in the premiſes. 


The Admirals mien .cun exactly in the =. 


form. - (7 Rym. 171.) 
So doth Thomas of Lancafter's commiſſion of High Ad- 6 f. Iv. 
miral. ($ Rym. 388.) 
So doth the Earl of Wares commiſſion of High g H. VI. 
Admiral. Fr (ts Rym. 679.) 
And ſo doth the Duke of Richnont's 17 H. VIII. 
(14 Rym. 42.) 


The Lord Seymour's commiſſion of High Admiral expreſſeth 1 E. vi. 
the matter a little differently: the words are, Ac ad nautas & * 4 * 127 


3 marinarias 


marinaries ac alias, pro ammbus & fingulis navikus at naviculis 
conducendum & gubernandum neceſſarios, eligendum, capiendum 


& apprebendendum, atque coſdem in diftis navibus & naviculis 
ponendum & retinendum. 


In the ſame year the Lord Semour had another commiſſion 
in fuller terms, with all the juriſdictions and rights of admi- 


muy particularly enumerated and fet forth at large: the words 


E. VI. 


with regard to the preſent matter are, Et inſuper 
e navitilas gutrrinas quam guaſcumgue alias mtves& naviculas 


vg 
vel e 


tam naver 


quaretmqur, pro 1 viagiit er negotris noftyis 
ione torumdem ; necnon navigeres five pilatas, ac navium 
mag nautas, naurirror, vibrellatores five bombardiatores et 
1 alias” nas quafcumgue, pro navibus e ntviculis 
fen vaſthus & idoneos, de timpore in tempur que- 
out por — m heorum' infra rig & dominia tra 
pradifia, tam mſra libertates quam extra, chngregandum, Ueli- 
gendum retinendum, capiendum, argflandum, deputamdum t& afig- 
randim abſque interruptions feu impeuiments per qurmrumque dlium 
in contrarium, fiendo ; cum plend juriſdittione & proteflate ad 
prequendum omnia alia & fingula gue in. ea parte per magnum 
admirallum noftrum & prefetum generelem claſis & marium, 
jure ſieri debent, poſlint, vel ſolent. 

The Earl of en had a commilica of High Admiral 


15 Rym. 194+) in the ſame form. 


16 Jac. I. 


(17 Rym. 124) 


And fo had the Duke of Buckingham e. 


And now, when I conſider theſe precedents, not fetched from 
dark, remote, and unſettled times, but running uniformly through 
a courſe of many ages, an, as I conceive, ſpeaking to the ſame 
purpoſe, though in different forms of expreſſion ; ſome for 
making choice of, others, and thoſe the much greater number 
and of the lateſt date, for making choice of and taking up, 


» The Earl of Nortbumberlind's commiſſion, in the time of King Ch the 
HA, is filent with regard to theſe powers; and I am inclined to think they 
were not inſerted in any commiſſion in the latter part of that reign. But that 
matter is ſufficiently accounted for towards the end of this argument. 

The High Admirals ſince the reſtoration have had all the powers for preſ- 


ing conferred upon them, in as full a manner as in any of the commiſſions I 


have cited; and nearly in the ſame terms as in Lord Srymonr's ſecond come 
miflion, And during ſuch commiſſions, whenever an impreſs hath been or- 
dered, it hath been by warrants from the High Admiral. But when that 
office hath been put in commiſſion the ſame ſervice hath been conftantly car- 
ried on by warrants from the admiralty-board, grounded on orders made from 
time to time bu King council, as the exigency le hath required. 
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er for arreſting, preſſing and taking up mariners, and putting 
them on board for the publick ſervice: hen I conſider theſe. 
precedents with the practice down to the preſent time, I can · 
not conceive otherwiſe of the point in queſtion, than that the 
Crown hath been always in poſſeſſion of the prerogative gf 
prefling mariners for the publick ſervice. Which preroga- 
tive hath been carried into execution, as. well by virtue of 
ſpecial commiſſions, iſſued as the exigency of affairs required, 
as by the perſons who from time to time have wn 
with the whale ademicgleyJuridiQion, 


And indeed the words, voiding: the Ude Us dend lu 

the admirals to do and execute all other matters and 

things touching that ſervice which belong to the office of admiral, 

ſeem} to imply either that thoſe powers were deemed to be 

inherent in the office, or that they had been conſtantly by ex- 
preſs words jn the commiſſions annexed to it. 

To this purpoſe I will mention a very remarkable tranſaction 
in the Parliament of the 7th and 8th H. IV. 


Complaint was made in Parliament, that the ſea-ſeryice had 
been greatly neglected, and that depredations were daily com- 
mitted. — ——— ͤQ—ͤ 
was offered, to which the neceſſity of the King's affairs 
him for the preſent to ſubmit, It was, that the naval force of 
the kingdom ſhould, for a time, be put ** 
the merchants themſelves. 

nne den 
the keeping of the ſeas from the firſt day of May 1406 to 
Michaelmas 1407 : and to defray the expence of this ſervice 
they were to be intitled by writs of privy-ſeal to certain duties 
mentioned in the record, as I find it abridged by Cotton. Cott. $52, 457, 

Among other proviſions touching this matter, it was enact- IV. No. 19. to 
ed, that the merchants ſhould name two perſons, one for the No. 26. 
north and the other for the ſouth, who by commiſſion ſhould 
have the like powers as other Admirals have had. Vo. 26. 
| L 4 In 


8 Rym. 439. 


8 Rym. 45 
(Cott. 462. 


. 
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In purfuance of this act, "Nicholas Blackburn was named by 


| N rr 
ſouth. 21 


D babe redfoeably hops; that eee mega! 


or oppreſſive, no powers hurtful to trade or grievous to the 


mariners, ſhould be inſerted in the commiſſions of admirals 
nominated by the merchants : but it happeneth that Blackburn's 
commiſſion is extant, and runneth in the very words of thoſs 
I have cited from the goth of E. III. to the 17th of H. VIII. 

You have it in Rymer. It reciteth the act of Parliament, 
and that Blackburn had been nominated by the merchants for 
the north, and then goeth on in the uſual farm im 
him to make choice of, take up and put on board ſuch mari- 
ners and others as ſhall be found neceſſary for the ſervice, and 
to puniſh and chaſtiſe ſuch as ſhall be difobedient and refraftory 
in that behalf. 

The commiſſion was to continue as long as the merchants 
ſhould have the keeping of the ſeas ; which indeed was not 
long ; for before that Parliament roſe, this novelty came to an 
end, the merchants were eaſed of a ſervice they were found to 


be very unequal to, their admirals* commiſſions dropped, and 
the whole direction of the marine returned to it's proper 


channel. 


I 6chink it may ſafely be inferred from this record, that in 
the judgment of thoſe times, and in a concern of the merchants 


themſelves, the practice of manning the navy by the methods 


mentioned in theſe commiſſions was eſteemed to be nec 


for the ſervice and a branch of admiral juriſdiction . 

I come now to the ſtatutes which ſpeak of this matter. 

And I do admit, that I know of no ſtatute now in force, 
which directly and in expreſs terms impowereth the Crown to 
preſs mariners into the feryice: and admitting that the pre- 
rogative is grounded on immemorial uſage, I know of no 
neceſſity for any ſuch ſtatute; for let it be remembered, 
that a prerogative grounded upon general immemorial uſage 


» The Parliament Roll placeth this Parliament in the 8th of H. Iv., 7 


whereas Rymer, Dugilale, and the printed ſtatutes place it in the 7th. It was, 


to ſpeak in modern language. a Parliament of the 7th and 8th of that reign ; 
it began in the 7th and ended in the 8th, 


not 
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utility, is as much part of the law of — as ſtatute- law. 
You will be pleaſed to carry this obſervation too along with 


you, that the ſtatutes, which mention preſling as a practice then 


ſubſiſting and not diſallowed, are at leaſt an evidence. of the 


„„ eee ee 


tacit approbation of it. f 1 75 

For it is hard to concelvs; Gat the üs Wehe b. 
quently mention a practice utterly illegal, and repugnant to the 
principles of the conſtitution as ſubſiſting, without * = 
of diſapprobation, 

The firſt ſtatute I have met with is that of the 2 R. II. 
ſt. 1. c. 4 It is an 20 againſt mariners deſerting the fer» 
vice; not to be met with in the later editions of the Statutes 
at Large, which give us only the title of this act, with a note 
that it is altered by the 18th H. VI. and gth Eliz. 


It is however ſtill in force, and as ſuch is inſerted by 15 
in his abridgment under title Mariner No. 1. My worthy 
friend Mr. Cay hath likewiſe inſerted it in his abridgment under 
title Seaman No. 1, I will give you the words of the act as 
far as concerneth this point, as I find it in an edition of the 
Statutes at Large e ending with the laſt year of H. VII. 
« [tem becauſe that divers mariners, after that they be arreſted 
« and retained for the King's ſervice upon the ſea in defence 
« of the realm and thereof have received their wages, do flee 
tc out of the. ſaid ſervice without licence of the admirals or their 
« lieutenants«-It is ordained and eſtabliſhed, That all thoſe 
& mariners, which from henceforth ſhall do in ſuch manner. 

& ſhall be holden to reſtore to our ſaid Sovereign Lord the 


the double of that they have taken for their wages, 


« and nevertheleſs ſhall have one year's impriſonment without 
being delivered by mainpriſe, bail, or by other way.” 

The act then goeth on to direct how fugitive mariners 
ſhall be apprehended and dealt with; and concludeth with this 
clauſe, And like puniſhment ſhall be made of ſerjeants of 
« arms, maſters of ſhips and all others that ſhall be attainted 


* # It is likewiſe in a collection of the Statutes at Largs, called Relei 
Statutes, printed 1618, and in an old collection of the ſtatutes called the Great 
Book of Statutes; and in every edition antecedent to Pulton's in 1618, (It is 
now printed in ſeveral of the mpdera editions of the Statutes.) 

© before 


2 R. II. ſt. x1, 


„ 
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| „Nhe the admiral or bis lieutenant afvreſaid, that they have 


4 any thing taken of the ſaid mariners for to ſuffer them to go 


t large out of the ſaid ſervice after that they have been 


n the ſame ſervice. 


Tou will be pleaſed to obſerve, that the ward ed wires 
uſed in-this act, is made uſe of in the precedents I cited of the 
iſt and 15th of this very reign, and in moſt of thoſe of later 

7 it is likewiſe uſed in ten other commiſſions in the fame 
reign touching this very ſervice, all likewiſe directed for execu- 
tion e , which for” brevity-lake I have 
omitted. 


So that if it be aſked, who are the OPER ſubjected to the 
penalties of this act? it muſt be anſwered, mariners arreſted 
and taken into the fervice by virtue of commiſſions from the 
Crown, in caſe of their deſertion; and ſerjeants at arms, maſters 
of ſhips and others executing ſuch commiſſions, who for lucre 


ſhall ſuffer them to go at large after ſuch arreſts, 


Mariners indeed were not ſubject to the penalties of this 
act, unleſs they had received wages. But might not a mariner 
ſo arreſted have reaſonably ſaid, I was compelled againſt law 
into the ſervice, I did my duty while I continued in it, and 
dearly earned the wages I reccived; Might not a mariner 
nel 
gality of an impreſs? Certainly he might. But you fee 
mariners, though taken into the ſervice by compulſion, are by 
this act made liable to pecuniary, and corporal puniſhment too, 


in caſe of deſertion t. This doth more than imply the legality of 


ſuch compulſion. 
It may poſſibly be Abe het dhe ward ridaluntle whit tn 


the act, and that a retainer implieth a mutual contract for ſome 
- ſervice to be done. It may, when it ſtandeth alone, have re- 


ceived that ſenſe in modern language, but in ftria propriety 


it meaneth nothing more than the taking a perſon into ſome 


ſervice ; and this is in truth the act only of the perſon retaining 
or taking: and therefore when I ſee the word retained con- 


+ See Sam de Officie Admiralitatis Angle, publiſhed by Dr. Simpſon in the 


year 1743, Xt the end of Clut's Praxis Supremes Curie Admiralitati;—Articles 
20% $9, 99; and the learned doctor's nntes on thoſe articles touching ſhips and 
mariners preſſed into the King's ſervice, 


nected 


need with one, which hath no otber meaning in the Engl 
than what carrieth with it the idea of compulſion, I 
cannot conceive that the legiſlature, ſpeaking of perſons arrefled 
ee nd other then: paring. Bhs the 1. 4 

- ſervice with their own conſent. 


/ "That there was a practice then ſabliſiing of taking been 
into-the ſervice by compuliicis cannor be daniel the Parlia- 
ment could not be ignorant of it. Is it poſſible then to ima- 

they could uſe a word which manifeſtly ſigniſieth com- 
pulſion, and yet mean nothing more than a mutual contract? 
Beſides, it cannot be conceived, that ſerjeants at arms, who, as 
I before obſerved, were the perſons about that time uſually 
employed in the ſervice of prefling, could be expreſly and by 
name ſubjected to the penalties of the act, if no mariners but 
ſuch as voluntarily entered into the ſervice were comprehended 
in it, 
| The next aft is that of the 2d & 3d Ph, and Mer. which 5, 3Ph. & Mar. 
layeth a penalty on watermen plying between Greveſend ned 
Windſor, who, to ſpeak in the language of the act, in the time 
_ of prefling by commiſſion for the ſervice of the Crown upon 
the ſea, do willingly and ob/tinately withdraw, hide and convey 
themſelves into ſecret places and out-corners ; and after, when 
ſuch time of preſſing is over-paſſed, return to their employ- 
ments. | 

This proviſion, it is true, extendeth only to watermen on 
the Thames, and may be conſidered as ene of the many whole- 
ſome regulations thoſe perſons are brought under by this act: 
and it is mentioned in that light in an act paſſed in the lateQueen's # 5, © 3 
time, But at the ſame time it ſheweth, that commiſſions for 
prefling were then in uſe: and, in my opinion, it likewiſe 
ſuppoſeth the legality and utility of ſuch commiſſions, and that 
theſe people are the objects of chem; otherwiſe why are they 
ſubjected even to the lighteſt puniſhment for abſconding at the 
dime of the execution of thoſe commiſſions ? 


The acts which come next to be conſidered are ſome made 
boese the revolution; a moſt auſpicious period] when the prin- 


cp of Wen were well underfiod and moſt der 


$ | Theſe 
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Theſe are te he & 8th of King Willi, the 2d & 3h 
and the 4% Sch of the late Queen. 

The fiſt is intitled,. 4s af fir the met nd encrege 
ment of ſeamen, | | 

n 
by bis Majeſty, or the Lord High Admiral, or Commiſſioners 
of Admiralty,. to any landmen willing to enter into the mer- 
chants! ſervice; which ſhall eue ee e 
being impreſſed for the ſpace g of two years. | 

Provided ſuch landmen bring two credible bebe to * 


for them. But if any perſon. ſhall vouch for any one as a 


landman, who ſhall afterwards Ne 1 


he ſhall forfeit twenty pounds. - 


2&3 A. c. 6. 


Sect. 4, 5+ 


Sect. 15. 


4, 7 Ann. c. 19. 
* 


"The 2d & 3d of the late Queen is intitled, An Att for the 
increaſe of ſeamen, and better encouragement of navigation and 
of the coal- trade. To theſe ends it impowereth pa- 
riſh-officers to bind out poor boys to ſea in the merchants” ſer- 
vice; and enacteth, that boys ſo bound out ſhall not be com- 
pelled or impreſſed or permitted to enter into the ſervice of 
the Crown at ſea till they attain their age of eighteen, and that 
certificates of ſuch binding ſhall be tranſmitted by the collec- 
tors of the reſpective ports to the Admiralty ; and that there- 
upon ſuch protections ſhall be made for 2 rc * 


out fee or reward. 


And, for encouraging other „ perſons to bind themſelves ap- 
prentices in the merchants? ſervice, it farther enacteth, that 
perſons ſo binding themſelves ſhall not be compelled or impreſſed 
into the ſervice of the Crown for three years from the time of 
ſuch binding, and that, upon certificates of ſuch binding from 
the collectors of the reſpective ports, the On ſhall grant 


protections without fee or reward. 


And, for encouraging the coal-trade, it farther enacteth, 
that during the war there ſhall be allowed to every veſlel 


employed in that trade, beſides the maſter, mate, and car- 
penter, one able ſeaman for every one hundred tun of the veſſel, 
not exceeding three hundred tun, free from impreſſing. 


The 4th & 5th of the late Queen reciteth that clauſe in 
the act of the 2d & 3d, which exempted voluntary apprentices 
for three FO and faith, & Whereas ſuch exemption for 

2 « three 
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u three years, which. was intended for the encouragement of 
« landmen to bind themſelves, hath been manrfeftly abuſed for 
« the exempting and. protefting of ſeamen from the ſervice, ta the 
« great hindrance and prejudice of her Majeſty's ſea-ſervice'; be 
« it therefore. enacted and declared, that no perſon or perſons 
n 
« protection from her Majeſty's ſea-ſervice, who ſhall: have 
« been in any ſea-ſervice before the time they bound them- 
ö 

Leet us now take a ſhort view of theſe acts. | 


; Perſons under certain ſpecial qualifications are exempted 
don being Empel 


To that end, in one caſe, licences are to be granted by his 
Majeſty or from the Admiralty, but under proper cations to 
prevent abuſes. 

hs at ee Wb from the chief 
officers of the ports, and protections thereupon granted: with» 
out fee or reward. 

And in out et EL 
perſons under certain limited qualifications, ſo are they limited 
too in point of time, and withal given by way of encouragement. 
And laſtly, the extending the benefit even of a 
exemption beyond the original intent of the legiſlature is de- 
clared to be an abuſe, and an abuſe tending r 
rance and prejudice of her Majeſty's ſea- ſervice. 


Do not theſe things inconteſtably preſuppoſe the expedi- 
ency, the neceſſity, and the legality of an impreſs in general? 
If they do not, one muſt entertain an opinion of the legiſlature 
. — + 12 bow yay 
for me to mention in this place. 


For the very notion of an exemption, when granted by 
ſtatute to particular perſons, and this too by way of encourage- 
ment, implieth, that, without ſuch exemption, the parties in- 
titled to the benefit of it would by law be liable he Gly or 


+ 3X.2. Other ads to the like purpoſe which did not occur to tha author 
when this argument was delivered are, 1 Anne, . x. c. 16. ſ. 2. 6 Aue, 
c. 31. . 2. 13 Geo. II. c. 17. J 1, 2, 3. and c. 28. , g. (See alſo 19 Geo. II. 
c. 30.) 


burden 
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orten which is the ſubjet-matter- of that exemption : other- 
wiſe the ſtatute doth nothing, it operateth upon nothing, if no 


legal duty or burden be removed by it. And conſequently the 
exemptions to ſeamen under certain limited qualifica- 


tions; and for a limited time only, —— N 
general,, without ſuch exemption, were by law liable to the duty 
or burden, which is the ſubjet-matter of that exemption. , 
And the many proviſions the legiſlature hath made to preyent 
abuſes with regard to theſe exemptions, attended with a plain, 
full and expreſs declaration, that ſuch abuſes, namely the extend- 
ing the benefit of exemptions beyond the intent of the legiſlature, 
tend to the great hindrance and prejudice of the ſea-ſervice, 
imply, that the duty or burden, which is the object of all this 
care and caution, is expedient and neceſſary to the ſervice, 
And this burden is plainly an impreſs in time of war, 
Which,. from the authorities I have cited, appeareth to me 
to be grounded on common and ſtatute law ;. in other words, 
upon a general immemorial uſage, allowed, ps 
cognized by many acts of Parliament. 
el 
ren 
ject, and a breach of magua-charta, 
Ireadily admit, that an impreſs is a reſtraint upon the natural 
liberty of thoſe who are liable to it: but it muſt likewiſe be 
admitted on the other hand, that every reſtraint upon natural 
liberty is not 2s nomine illegal, or at all inconſiſtent with the 
principles of civi/ liberty; Aud if the reſtraint, be it to what 
degree ſoe ver, appeareth to be neceſſary to the good and wel- 
face of the whole, and to be warranted by Ratute-law, as well 
as immemorial uſage, it cannot be complained of otherwiſe than 
as a private miſchief : which, as I ſaid at the beginning, muſt, 
under all governments whatſoever, be ſubmitted to for avoiding 
a publick inconvenience. 
| As 6 mapns chr, it not pretended tit the rac 
of preſſing mariners for the publick ſervice is condemned by 


expreſs words in that ſtatute : nd i it de warranted by com> 
mon 
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mon and ſtatute law, it cannot be ſhewn to be illegal by any 
conſequences drawn from magna charyta ; in like manner as 
ng for the land-ſervice could-not be deemed illegal, or 
inconſiſtent with the principles of our conſtitution, while there 
renne 
watrant it. 

Befdes, we know that aps charts hath been exptely and 
by name confirmed by many acts of Parliament, my Lord 
Coke faith 323 and yet the practice of preffing mariners ſtill 
continued through all ages, and was never, that I know of, 
r — 
the great charter. | 

In a fimilat caſe, I mean the practice ce of prefling ſoldiers for 
foreign ſervice, there are ſtatutes of an early date, which, I 


conceive, were intended againſt it; though it was prattiſed & 


long afterwards. But thoſe acts extend only to the caſe of 


prefling for the land-ſervice, not a word do I find in them 


1 E. III. ſt. 2. 
ma. 4 


touching the ſea- ſervice. One reaſon of the difference, among 


others, may be that the land- ſervice was t to be ſuf- 
ficiently provided for in ordinary caſes by the military tenures ; 
and extraordinary caſes, caſes of neceſſity, ſuch as that of a 
foreign invaſion, were expreſly excepted. In thoſe caſes, faith 
the 1 E. III, it Hall be done as in times paſt ; which, we know, 
was by commiſſions of array ; whereas no competent proviſion 
was made by law for the ordinary ſea- ſervice. There were no 
naval ſervices due to the Crown, except thoſe of the cinque 
ports and a very few others; which, all together, were too in- 
conſiderable to be merttioned, and bore no ſort of proportion 
to the common exigencies of the publick in time of war. 

But there is another objection, which deſerveth to be con- 
ſidered. It is, that temporary acts have from time to time 
been made authorizing the preſſing mariners for the ſea-ſer- 
vice; from whence it is argued, that the legiſlature, which is 
ſuppoſed to do nothing in vain, would not have given thoſe 
powers for a time, if the King by his prerogative could have 
provided far the ſervice without the aid of ſuch temporary 


The 
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The gentleman who had. the care of Lord Chiefs 

97 may Rena. 
ſeveral temporary acts made in the late Queen's time autho- 
rizing, as he ſuppoſeth, the preſſing of ſoldiers and mariners,. 
L have looked into all thoſe acts. They are ſolely for preſſing 
ſoldiers and marines : not a ſingle word that concerneth the 
prefling of mariners do I find in any of them, | 


There was indeed an act made in that reign b 
mariners into the ſervice, by methods which, it was then 

thought, the prerogative alone could not warrant. To that 
end it authorised and required juſtices of the peace, and other 
magiſtrates, to cauſe privy ſearches to be made from time to 
time for mariners, who, as the act expreſſeth it, did lie hidz 
withdraw, and conceal themſelves, and to deliver them when 
apprehended to conductors for the ſervice of the Crown: and 
conſtables and other officers were, by warrants from the ma- 
* giſtrates, to make privy ſearches by night, and were impowered 
to enter houſes and open doors in execution of ſuch warrants, 
and were required to give an account of their proceedings 
from time to time to the magiſtrates on oath, and, in caſe of 
negligence or remiſſneſs in the premiſes, were ſubjected to pe- 
cuniary puniſhments. This is the ſubſtance of the firſt nine 
ſections of the act; which ſections, continuing in force only 
till the firſt of March 1706, are not printed in the later editions 
of the ſtatutes at large. 

But it cannot, I conceive, be inferied from the new powers 
given by this act, that an impreſs by commiſſion from the 
Crown or by Admiralty-warrants, which was practiſed at 
that very time, was illegal. All that can be inferred is, that. 
the ordinary methods then in uſe were found ineffectual ; and 
therefore the legiſlature had, for that time, recourſe to an ex- 

one, for compelling into the ſervice thoſe, who 
could not be come at by the ordinary methods ; thoſe, who, in the 
language of the act, lay bid, withdrew, and Rr themſelves. 
And to that end, civil magiſtrates and civil officers are required 
and authorized to do, what, in the judgment of the legiſlature, 
without the aid of that act, they could not have done, or at leaſt 
were not compellable to do. q 


And 
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And whoever. teadeth and conſadereth tie 19th and 18th 


ſections of this act, which I have already cited to another pur- 


poſe, will hardly conceive, that that Parliament had any doubts 


AY legality of an "x the ordinary methods 
| | Inideed the tempotary ads of the 16ch.and 13th Car, I. come 
directly to the point. They authorized an impreſs by admi- 


ralty- warrants for a limited time: and had temporary acts of 
that kind been frequent, or had the practice of preſſing been 


diſcontinued from the time of Charles the firſt, unleſs when re- 


16 * 19 Car. I. 
C+ $+ 23. 6. 


vived by ſubſequent temporary acts, I think what hath been 


ſaid upon the foot of antient precedents could, after all, have 
had very Uttle weights 'for I freely declare, that antient pro- 


little with me in queſtions of this nature; I mean, in queſtions 
touching the prerogative. But we all know, that the praQtice 
of preſſing by admiralty-warrants hath continued, now near a 
century fince the expiration of thoſe acts of King Charles the 
firſt, without one ſtatute of the like kind to authorize it. 
Theſe acts of King Charles the firſt do indeed ſhow, that 
the prerogative of preſſing mariners into the publick ſervice was 
at that time dowbted of : and whoever conſidereth the (peculiar 
* circumſtances of that time, when the prerogative had in too 
many inſtances been carried to great lengths, and when the 
nation was at the very eve of a civil war upon the ſubject of 
liberty and prerogative, and conſidereth withal that a naval 
e yada mores ee 
| whoever, I ſay, conſidereth theſe things, will not wonder, that 
the prerogative of preſſing mariners ſhould, at that very cri- 
tical time, be called in queſtion ; or that, in order to procure 
an univerſal ſubmiſſion to a meaſure neceſſary at that time, the 
„ 


rogative. 
There was a temporary act made in this very ſeffion for 


S. 2b, 


for the land- ſervice. It reciteth that a rebellion was 


on foot in Ireland, and then declareth, almoſt in the words of 
I E. III. before cited, That by lau no man is 'compellable to go 
aut of his county to ferve as a at except in caſe of —_— 
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udden coning of fronge ou into the hingdom, or ag, be 


"war bund therets eee. 

It is worth obſerving, that no ſuch declaration ſaving the 
rights of the ſubject is to be found in any of the acts of this 
ſeflion for preſſing mariners: and the different penning of 

+ * © "theſe acts, made in the fame ſeſſion, and touching caſes of ſo 

©» fimilar a nature, ſtrongly intimateth, that the point was not, 
even at that critical time, thought equally clear in the one caſe 
as in the other. The ſame obſervation occurreth with regard 
to the different penning of all the acts of the late queen for 
preſſing ſoldiers and marines, and of that for preſſing mariners ; 
"the former declare, that it was neceſſary at that time of war 
that ſoldiers and marines ſhould be raiſed by the methods pre- 
ſcribed in the acts, By common conſent and grant in Par- 
& liament,” Theſe are the words of the acts, and they are 
the very words made uſe of to the. fame purpoſe in the 25th 
E. III. already cited. The latter, without any ſuch declara- 
tion, barely impowereth and requireth magiſtrates and other 
peace-officers to make ſearch for and apprehend mariners, who 
then lay hid, withdrew and concealed themſelves, and to ſend 
them into the ſervice, 

x Vol. . Lord Chief-Juſtice Hale, in his hiſtory of the pleas of the 
Crown, ſpeaking of the legality of preſſing, which he indeed 
ſeemeth to doubt of, ſaith, (He that looks upon the acts ena- 
bling preſſing of ſoldiers and mariners for foreign ſervice 

— upon or beyond the ſea, namely 17 Car. I. c. 12, 25, 26. 

bered, they are © may think that thoſe times made ſome doubt of it. But of 

55 237 36, ct this,” ſaith he, « I deliver no opinion.” 

That learned man, you ſee, carrieth the inference from 
theſe temporary acts no farther than to render the matter 
doubtful ; and fo he leaveth it. But had he lived to ſee the 
practice of preffing mariners continue near a century longer, 
and eſpecially had he ſeen this practice treated by the legiſlature 
in the manner the acts made fince the revolution treat it, I 
think what was then but matter of doubt would have now 
appeared to him in a different light. I confeſs it doth fo to 
me: for rights of every kind, which ſtand upon the foot 
of uſage, gradually receive new ſtrength in point of light 
' and 


—O— _ 


— — ——_ — 


> . oo — 
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und evidence from the continuance of that uſage; as it-implieth 
the tacit conſent and approbation of every ſucceſſive age, in 
which the uſage hath prevailed. But when the prerogative 
hath not only this tacit approbation of all ages, the preſent as 
well as the former on it's ſide, but is recognized, or evidently 

by many acts of Parliament, as in the preſent caſs 
I think it is, I ſee no legal objection that can be made to lt. 


I make no apology for the length of my argument, becauſe 
I hope the importance of the queſtion will be thought a ſuf- 
ficient excuſe for me in that reſpect: for it is no more nor 
leſs than, Whether the only effectual method yet found out for 
manning our navy in time of war, for raiſing that number of 
mariners which the legiſlature from time to time declare ts be ne« 
ceſſary for defending our coaſt and protecting our trade 
whether this method be legal or not. This, I fay, is the queſ- 
tion: and therefore I could not ſatisfy myſelf without enter« 
ing as far into the merits of it as I could. 


And I have delivered my opinion upon it wikour an . 
ſerve. 


(N. B. The authorities for preſſing mariners for the publick 
ſervice, to be found in Rymer's Fardera, are ſo numerous, that 
the learned author purpoſely left many of them uncited by 
him. To ſome of theſe in the reigns of Richard II, Henry V, 
Henry VI and Edward IV I have referred in the margin of 
his argument. But as amongſt the commiſſions and 
writs cited in pages .162 and 163 he hath given none which 
were iſſued in the reign of Henry IV, I think it not improper 
to take particular notice in this place of two commiſſions 
granted in that King's reign. The firſt of them was iſſued in 
the 12th year of his reign; and being a remarkably ſtrong au- 
thority for the practice, it deſerves to be here tranſcribed, It is 
in the following form, - 


M 2 Ker 


179 


ts 


8 Rym. 500. 


Rym, 730. 


tot To N : 
be Ji Robert ge Jo fre, . 


him 
us ele ee n tam ad omnes et fingulas naves, 


hargeas, et balingeras, ac alia,vaſa portagii_triginta deljorum ot 
ultra, in quibaſcumque portubus et locis regni noſtri Anyliz 
inveniti poterunt, uam ad tot magi/tros et marinarias,. quot (pro 


4 navium, bargearum, balin grrarum er vaſorum præ- 
e "neceſſa 1] iuerint, infra 22 et tn, pr dendriis 


noftris prompte et rt ſolvendi, Uafeftuidra et "Eapi- 
endum, et Mu- fortum civitatis re Linlotle, $24 


A proficiſeendum nobiſcuon in propria perſona . 
vieg W ne portes tranſmarinas, 

. t, ad omnes its 7 quo in hac parte contraries inveneris | ſeu 

areflandum et capiendum, et f priſonis neftris mancipandum, 
in eiſdem n od ts quouſque pro corum deliberatione aliter duxe- 
Timus or 

Et ideo tibi 8 quod circa premiſſa diligenter inten- 
das, ac ea facias et exequaris in forma preditla : 

Deus autem wniverſis ot ſingulis vicecomitibus, majoribus, 
ballivis, conflabulariir, miniftris, poſſeſſoribus, magiftris et ma- 
rinariis navium, bargearum, et balingerarum, et aliorum va- 

quorimeumght, ac aliis fidelibus et ſubditis noſtrir, tum i Ins 

Whtytater uam extra, tenore præſentium, firmiter in manda- 
„ ww 'tibi in \executione pramiſorum pareant, obediant, it 
fendunt, pront decet. 

Ih cin Oe. 
1 Pu Rege * ann Tertio die Septembrit. 
Per ipſum regem. 


| 9 tie aden ohen e 13th year of the ſame reign, 
* Drau, u ſerjeant at rms, le Irhpowerdd, by himfelf and 
deputies, to arreſt ind take up one Miridred' mariners in the 


'ebunty of Suat, one hundred in the of Kent, and 
thirty in the county of E/ſix, And all” "mayors and 
-other officers are required to be aſſiſting to him in that ſer» 


vice.) 
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DISCOURSE on HIGH TREASON, 
$ON 


I GH Treaſon being an offence committed agaiaſt 

the duty of allegiance, it may be proper, before r' 

to the ſeveral ſpecies of that offence which 

will be the ſubject of this diſcourſe, to conſider from whom, 
and to whom allegiance is due. - d Aut Wal 210 

ster. 1. With to natural-born ſublecte there can 3, 4. 
de no doubt. They owe allegiance to the Crown at all times Natur- alleg\- 
and in all places. Thie 1s what we call natural allegiance, in 
contradiſtinction to that which is local, The duty of alleglance,. 
whether natural or local, is founded in the relation the perſon 
ſtandeth in to the Crown, and in the privileges he derlveth 
from that relation. Local allegiance le founded in the pro- 
toction a foreigner enjoyeth for his perſany his family or 
effects, during his reſidence here z and it ceaſeth whenever he 
withdraweth with his family and effects, Natural allegiance. 
is founded in the relation every man ſtandeth in to the crown, 
conſidered as the head of that ſociety wherenf he is born 4 
member z and on the peculiar privileges he deriveth from that 
relation, which are, with great propriety, called his birthright, 

This birthright nothing but his own,demerit can deprive him 
of; it is indefeaſible and perpetual; and conſequently the duty 
of allegiance, which ariſeth out of it, and is inſeperably con- 
nected with it, is in conſideration of law likewiſe unalienable 
and perpetual, _ . ad ba. 

The merits of Dr. Store's caſe, In point of fubſtantial, py, 5. fl, 
juſtice, turned ſingly upon the doctrine of. natural allegiance; 3. fl. 3%. 
and jo. a very modern caſe e this doctrine was treated by the 4 - 
court as a point never yet diſputed, How far prudential 
conſiderations, grounded on reaſons of ſtate, or even the prin- 
ciples of natural equity, may under certain circumſtances in- 
aral MiDonald's caſe on the ſpecial commiſſion in Surry 1746, reported 
delorsy f. 59+ 


M 4 duce 


10 „eee ens t 


duce the Crown to diſpenſe with a rigorous execution of a law, 
extremely right and expedient conſidered as a generil rule, 


falleth not within the compaſs of my preſent inquiry, 


The doQrine of allegiance founded in birth may, as I have 
faidy be conſidered as a; good: rule, not univer= 
ſally true. Cafes may be put which will be conſidered as 
— = will not enter into at this time, When- 


np cane ln joan due regard will certainly ps 
to them, 


And whenrer, tn the cal of idle, U gaarereth 
ſhall be found to border an the ſummun jus, the benignity of 
our law hath provided a proper reſource in the equity of the 
Crown, I ſay the equity of the Crown z for mercy to indi- 
viduals, when properly conducted, is founded in natural equity, 
and in the principles of our conſtitution ®, It is nothing more 
than weighing the merits of each caſe, all circumſtances con- 
r againſt the 
rigour of the law. 


Mr. AM Donald, whoſe cas I ave juſt mentioned, was par 
doned upon very equitable and eaſy terms. 
There have been writers, who have carried the notion of 
| naturah perpetual, unalienable allegiance much farther than 
| the ſubject of this diſcourſe will lead me. They ſay, very 
truly, that it is due to the perſon of the King; and from 
3 thence have drawn conſequences, which do not fall within the 
| compaſs of the preſent inquiry, and ſhall therefore be paſſed 
| 
' 


over, It is undoubtedl pany r to the perſon of the King ; but 
egiance differeth nothing from K 
3 we call local. For allegiance conſidered i in every light is alike 
| due to the perſon of the King; and is paid, and, in the nature 
| of things, muſt conſtantly be paid, to that Prince, who, for the 
| time being, is in the actual and full poſſeſſion of the regat dig- 
| . — nity. The well-known maxim, which the writers upon our 
| ee law have adopted and applied to this caſe, nemo potgſf exuere 
patriem, comprehendeth the whole doctrine of natural * 
ance, and expreſſeth my ſenſe of it. | 


in that reſpect natural 


— 


» W. u M. Sen. * Sev the coronation onth, * Witt you to your power cauſe law and juſtice 
1. 6. . « in mercy to be e,nted in all. your judgment!“ 


$  Suer, 


perſan and perſonal 

the law as | 

either, he hath. the ſame remedy at law for ſuch injury, 

SxcT. 3. An allen, whoſe Sovereign is at enmity with u 
living here under the King's protection, and committing 
fences. amounting: to treaſon, may iſe, bo dealt with at 


traitor, Far, he oweth a temporary 
on that ſhare of protection be recelveth e. WF 


Z 


Ster. 4 And if ſuch alien, ſeeking the protection af the 3e. 
Crown, and having a family and effects here, ſhould, during a_ wh 
wax with bis native country, go. thither, and therg adhere to bers, and ads 
the King's enemies for purpeſer of hoſtility, be might be dealt. Ling fen 
with, as. a traitor, For he came and ſettled here under the. in 
protection of the Crown; and, though his perſon was removed, Oe 
for a time, his effects and family continued till under the ſume 
protection. This rule was laid down by all the judges aſſem- M8. Tracy, 
bled at the Queen's command Jan. 12th 1707, | oo. 5 


* See 9 A. . 16, the judgment of Parliamont touching the caſe of the Mat» 
quis d Gaiſcard reſiding here, during the war, and holding a traiterous our» 
reſpoudence with Frust. 


An inſufficient 
indiament 


againſt an allen. 


DISCOURSE . 

ing hither by licence or ſafe-conduft, They enabled them to 
acquire chattels and to maintain actions for the reco- 
err 
may 

Hut, as J ſaid before, all aliens enemy reſiding here under the 
protection of the Crown, though poſſibly not favoured as the 
perſons laſt mentioned, yet they, in caſe they commit crimes 
which in a ſubject would amount to treaſon, may be dealt with 
as traitors, For their perſons are under the protection of the 


law ; and in conſequence of that nen 


temporary allegiance to the Crown, 


Ster. 5. In the caſe of treaſon committed te alen, the 


allen. Inditment muſt that It was done contra ligeantia 


debitum, leaving out all the words which import a natural al- 
legiance, Theſe words are generally uſed in the caſes of natural- 
born ſubjects, but they are not abſolutely neceſſary even in thoſe 
caſes, They may be omitted, and many ts there aro 
where they have been omitted j for every ſpecies of allegiance 
is comprized under the general word allegiance : and therefore, 
in my opinion, the ſafer way is to omit them in all caſes, were 
it but to keep clear of the difficulties) mentioned in the next 


* 


Sxcr. 6. k GI ee a 0 of Gus 
burn cited in the laſt ſection, that if au alien be indicted for 
high treaſon contra NATURALEM deminum, or contre NATU» 
RAL18 ligeantie ſue debitum, the defendant may give alienage 
in evidence if that appeareth he ſhall be acquitted j be- 
cauſe the indictment chargeth a breach of that ſpecies of al - 
legiance which is not due from an alien. But it ought to 
be obſerved, that that point was not then in judgment before 
the court, nor could be, for Cranburn was a natural-born 
ſubject j and that when it did come directly under conſide - 
ration, as it did many years afterwards in the caſe of Mr. 


85 the caſe of Web and Williams, (Mich, g V. III.) Salk 46. Lw. 346 
Lad. 282, and Paſch, 11 dhe, alike caſe in Trover by the adminiſtrator 


of Gui 9 mentioned in the marginal now on faſtion 3: (%% alſo Sylvefer's 
caſe Hil. 1 A. Far, 150.) 


x c Francia 


or HIGH TREASON, 157 
Francia 2 Frenchman born at Neurdbau and never naturalized, 6 K. Tri. 7 
the court did not go ſo far as to direkt the jury to aeqult him 38 
in caſe they were ſatisfied with his birth within the dominion 
of the French King, but told them, that, if they thought hit 


t be farther weighed 
verdict j but the jury acquitted him of the whole charge, 
fo the point never came in judgment: and I do not find, that 
it ever was judicially determined, though there are many de ( Hale 30, 92.) 
in the books, which favour the opinion delivered in Orandurn's 
— I think that opinion is good law, for the reaſon before $46.5 
ven. 0 11 5 


Ster. 7. The caſe of an ambaſſador, or his attendants, not beg. 7: 
being ſubjets of Great Britain, mentioned by Lord Hel, de- f ls 5 
ing a&s which in a ſubje& would amount to high treaſon, will, %% 

as his Lordſhip obſerveth, be always governed rather by 


reigns, they 
by impriſonment, ſeizing their 
in cuſtody, Which was done in 


they are to be conſidered at the 
ject to the law of nations z never as traitors ſubject to 
municipal laws, and owing allegiance to the Crown of Great 
Britain; unleſs perhaps in caſe of attempts, direly and im- 
mediately | the life of the King z in which caſe no orders 
from their Sovereigns can be preſumed, or, if in fat produced, 
would juſtify or excuſe : and therefore I ſhall pot take their caſe 
into conſideration in this place, And for the ſame reaſon 1 ſay 
pothing of the caſe of ſpies taken here in time of war, au 


beſlilitiex 


$a. 8. 


daten ft i.e un tt ms vt of ris | 


Allegiance due 


to kings & 
— "oY 
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But for, murder and othar, offences of great enormity, whic 


aps, againſt, the light of nature, and the fundamental laws 


liks wanner are: 

hoy 6 to awe. allegiance w the Savereigh and bt by 
yet they are to be conſi - 

and conſequently bound by 


dana ln by wt Yn are united 


kept together +. 

Seu. 8. Protetion' and allegiance are eee la 
tons, and conſequently the allegiance due to the Crown muſt, 
as I ſaid before, be paid to him, who is in the full and actual 
6xeroiſe of the regal power, and to none other. I have no oc- 


caſion to meddlo with the diſt inc on between Kings de face 
and Kings d jure, becauſe the warmeſt advocates for that diſ-— 
tin on, and for the principles on which it hath been founded, 
admit, that even a King de fucks, in the. full and ſole poſſaſ 
flon ofthe Crown, is a King within the ſtatute of treaſons; it 


Sxcr. 9. A prinee ſucceeding to the Cron by deſceat, or 
by a previous deſignation of Parliament, is, from the moment 
his title acerueth, a King to all intents and purpoſes within 
the ſtatute of treaſons; antecedently'to his own cotonation or 
ne eee eee 


"delivery 
e 
— 


Briflol in 1758 Peter Neu 
— Na e re of a 
—— at 20 thought it y im- 
e t 
nn him of the circumſtance of Realing is the 
IM find hi him gumry of mple larciny to the value laid in the indit- 
ng he ea burnt inthe hand and ſent 0 the priſon ppointd 


_ ſubjeck. 
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fubjet, For us, on Wo one bund, the ſolamnity of u core 
nation doth not cee, but profuppoſeth a Fghe to the illegtance 
of the ſubje& inherent in the 'perſon of the Ning z ſo, oti'the 
other, the duty of allegiatice doth not flow from any 'vaths or 
taken on the part of the filbJe&; for in both caſes 
an untededent duty is preſuppyſed, which 1s intended to do 
ſecured by thoſe explicit engagemhert ses. 

I am however very far from thinking, that the ſolemnity of 
x cotoriation la to be conſidered among (ts _ rd 
cetetniony, or us à bare hotiffeation of the deſcerit of 
Crown, as authors of high diſtinctiom have been pleaſed to ex- 
preſs themſelyes. I admit that it is, on the part of the nation, a 
publick ſolemn recognition, that the regal authority, and all the 
prerogatives of the Grown are veſted in the perſon of the King, 
antecedently to chat ſolertinity. But the folemnity of a'coro- 
nation with us goeth a great deal farther The corunation 
'oath impprteth, on the part of the King, a publick ſolemn recog- 
nition of the fundamental rights of the people; and concludeth 
with un engagement, under the higheſt of all fanRtions, that 
de will maintain and defend thoſe rights, and to the utmoſt of 
bis power make the laws of che team che rule and meaſure of 
his conduct. e AA 


Sxcr. 10. The reader obſerveth, that in the preceeding 
ſection I take it for granted that a title to the Crown may be 
founded, as well on a deſignation by Parliament, as on here- 
ditary deſcent. I never entertained a doubt of this matter, 
though I am aware that ſome lawyers of high rank have gone 
upon a contrary principle; for though the Crown hath, upon 


vw 


7 
nſt. 7. 
ade 61, 10.) 


$eR. 10. 
Parliament may 
alter the deſcent 
of the crown. 


principles of great wiſdom and ſound policy, been, in all ages, 


conſidered as a'deſcendable right, veſted in and appropriated to 
the royal line, and hath in fact continued in that line ever- 
ſince the conqueſt, yet it is certain that the courſe .of deſcent 

in that line hath been frequently interrupted by the authorit 
'Sxcr. 11. Lord Chief. Juſtice Fate, after mertidning the 
caſes of Ed. II. and R. II., is pleafed to ſay, chat the forttibr 
Was 


dect. 11. 

A king who 
hath reſigned, 
or is depoſed. 
1 Hale 105, 
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was conſidered by Parliament, even ofter bir rgfiguation end dev 

tien, 18 a King againſt whom high treaſon might be com- 

mitted. This he groundeth on the attainders of thoſe who were 

concerned in the murder of him. But thoſe attainders ſeem to 

me to have been grounded ſingly on a principle of law, which 

then prevailed, that compaſſing the death of the father of the King 

zung. 7. was high treaſon and Lord Chief - Juſtice Cate accounteth fax 
thoſe attainders upon this principle, and upon no other. 

$66 Diſc, IV. I have in another diſcourſe entered largely into this queſ- 

tion, and thoſe touched upon in the Sch and roth ſections; 

and therefore I ſay no more of them in this place, 


Sxcr. 12. I will conclude this introduction with. a few 
words, touching clergy in the caſe of treaſon, 


The ſtatute de clero provideth, that clerks, conviRt for trea- 
ſons or felonies touching other perſons than the King himſelf or 
his royal Majefly, ſhall have the privilege of holy church. In 
conſequence of this ſtatute mere felonies of all kinds became in- 
titled to clergy z and petit treaſon likewiſe became ſo intitled, 
till ouſted by ſtatute, It was treaſon of a more private nature, 
and not in conſideration of law committed againſt the perſon of 


the King or his royal Majeſty. 


As the benefit of clergy in the caſe of felony is not con- 
fined to ſuch offences as were felony at the time of making 
this ſtatute, but in favour of life, or rather of, what the i 
rance and ſuperſtition of former times called, the privilege of 
holy church, is extended to all new-created felonies, unleſs taken 
away by the ſtatute creating ſuch felony, or by ſome other; ſo, 
on the other hand, by parity of reaſon and in juſtice to the 
Crown and the publick, all new-created treaſons, which in 

of law are levelled at the perſon of the King or bis 
royal Majefly, are excluded, without ſpecial words for that pur- 
- poſe, as coming within the exception of this ſtatute, 

a Hale z. Hale, it is true, faith, that in all caſes of high treaſon, whe- 
ther declared ſo by the ftatute of treaſons or newly enafted 4, 
ſince, the privilege of clergy is taken away. The rule is gene- 
ral, but, I apprehend, the learned author muſt be underſtood 

with 


* ' 
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with fome limitation, All forts of high treaſon, touching the 
perſen of the King or bis royal Majefty, come within the excep- 
tion in the ſtatute de clers, and conſequently are ouſted with- 


out ſpecial words: but when offences of a more private nature, 


which, for the moſt part, terminate in an injury done to parti- 
culars, have, by reaſon of their odiouſneſs and for publick exam- 
ple, been made high treaſon, or when that hath been attempted, 
of which the inftances have been very rare, it hath been 
deemed expedient to take away clergy by expreſs words for 
that purpoſe ; for ſuch new-created treaſors, of a private na- 
ture, could not, with any fort of propriety, be ſaid to touch 
the perſon of the King or his royal Majeſty. 

I will give a few inſtances of each kind of ſtatute-treaſons, 
which will ſerve to explain and eſtabliſh the diſtinction I am 
aiming at. | = | 

The new-ecreated treaſons concerning the coin and ſeals are 
reaſons of the ſame kind with thoſe declared ſo by the ſtatute 
of treaſons, and come under the fame rule, They are all trea- 
ſons againft the reyal Majeſty of the King. ) 

The treaſons created by ſtatutes made for aboliſhing the 
papal and eſtabliſhing the regal ſupremacy, for avoiding doubts 
touching the ſucceſſion of the Crown and for eſtabliſhing ſuch 
ſucceſſion, for the puniſhment of ſeditious and defamatory libels - 
tending to create doubts and ſuſpicions touching the King's 
title or government or the royal iſſue ;—theſe treaſons and 
others of the like nature, of which inſtances more than enough 
may be met with in the Statute-book, having a direct tendency 
in the judgment of the legiſlature to diſturb the peace and tran- 
quility of the kingdom, and to endanger the ſtability of the go- 
vernment, come within the exception of the ſtatute de clero, as 
being treaſons touching the perſon of the King or his royal 
Majeſty ; and accordingly ſuch of them as ſtill exiſt are ouſted 
of clergy without any expreſs proviſion for that purpoſe. 

But with regard to the lower ſpecies of treaſons hinted at 
above as terminating in injuries done to particulars, the law 
hath been taken to be otherwiſe. ih 

| The 


Cotton s Abr. 
684. 


1 Hale 571. 
2 Hale 346, 


DISCOURSE I. | 
The 22d of H. VIII. made wilful poiſoning high treaſon, 
-eand-enfted that the offenders ſhould be boiled to death, This 
en dy evpreſe works took away clergy. 9 | 
in che Sch of Edu. TV. a petition'was tendered to the King 
"Ih Parliament by both houſes, which, in thoſe days, was the 
ordinary method of tendering bills for the royal dffent, that 
*facrilege ſhould be deemed high treaſon and the offentiers dure 
1 eth. Here likewiſe proviſion was made by expreſs words, 
Lang: "bps be taken away, and che appeal for reſtitution 
faved, this extraordinary petition the King returned an 
anſwer, becoming the royal Majefty'of the Crown. 
Lz Roy S'avisrra. 
Tue uſe I make of theſe precedents is to ſhew, that in the 
'caſe of theſe inferior treaſons, terminating in injuries done to 
particulars, it was thought expedient to take away Clergy by 
-expreſs words for that purpoſe, theſe treaſons not being con- 
ſidered as done againſt the perſon of the King or his royal Ma- 
The 8th of Hen. VI. may ſeem to be an exception to the 


rule I am advancing ; for it made the wilful burning of houſ 


under ſome - ſpecial cireumflances therein mentioned bordering 
upon atts of 'open hoſtility, high treaſon, without any expreſs 
ouſter of clergy. | 


But Hale informeth us, that ſome gentlemen of the pro- 
'feffion in his time confidered the offence of mere arſon, unat- 
tended with circumſtances of ſpecial aggravation, as an act of 
publiel hoſtility, and therefore ouſted at common law and not 
helped by the ſtatute de clero ; and that Mey declared this to be 
"his opinion in the court of King's Bench about the Sch of 
" Charles I. He adds, « And this ſeemed to be affented to by 
the court.“ | 

The learned judge doth not himſelf aſſent to it. But it is 
plain, that the legiſlature, in framing the act of the 8th of 
Hen. VI, conſidered the offence of burning houſes and de- 
ſtroying goods, under the cirrumſtances of deep aggravitim 
therein mentioned, as an offerice of a treaſonable kind ante- 
cedently to that act: and therefore probably they might not 
think it neceſſary to ouſt clergy by expreſs words for that 
purpoſe, 

The 


Wen as well as to all future burnings. 


A retroſpect of more than ſeven yeats, in ak > rad, 
would have been thought a moſt extraordinary meaſure, if the 
offence had not, in the judgment of that Parliament, partaken 
of the nature of high treaſon antecedently to the ſtatute : nor 
could former offences of the like kind, upon any othet ſup- 


poſition, be with propriety faid to have m 
mitted. | 


A 1Þ& Md 
Of High Treaſon in Compaſſing the King's | 
Death. 


rf gots inn — 
conſidered the felonious intention manifeſted by plain 9 _ 


fatts, not by bare words of any kind, in the fame light in 3 Inſt. g. 
point of guilt, as homicide itſelf, The rule was voluntas re. 
putatur pro facto: and while this rule prevailed, the nature of 1via, 
the offence was expreſſed by the term campaſſing the death. 

This rule hath been long laid aſide as too rigorous in the 
caſe of common perſons. - But in the caſe of the King, Queen, 
and Prince, the ſtatute of treaſons hath, with great propriety, 
retained it in it's full extent and rigour: and in deſcribing the 
offence hath likewiſe retained the antient mode of expreſſion. 
When a man doth compaſs or imagine the death of our Lord 25 E. Int. fl. 3. 
« the King, or of our Lady his Queen, or their eldeſt fon and 
« heir,—and thereof be upon ſufficient proof [provadlement] 
* attainted of open deed by prople of his condition.” 


Sxer. 1. The words of the ſtatute deſcriptive of the offence Soct. r. 
muſt be ſtrictly purſued in every indictment for this ſpecies of Form of indiQ- 
treaſon. It muſt charge, war the defendant did — (1 Halo 108. 


4 Hale 187.) 


| 
| 
| 
| 
| 
4 
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CHAP.I, compaſs and imagine &c, and then go on and charge the ſeveral 
overt acts as the means employed by the defendant for executing 
his traiterous purpoſes. For the compaſſing is conſidered as 
the treaſon, the overt acts as the means made uſe of to effec- 

Kel. 8. tuate the intentions and imaginatians of the heart: and there- 
fore in the caſe of the regicides the indictment charged, that 
they did traiterouſly compaſs and imagine the death of the 
King; and the taking off his head was laid, among others, as 
an overt act of compaſſing; and the perſon who was ſuppoſed 
to have given the ſtroke was convicted on the lame indit- 
ment, | 5 


From what hath been ſaid it followeth, that in every indict- 
ment for this ſpecies of treaſon, and indeed for levying war, 
v. c. 2. f. 13. or adhering to the King's enemies, an overt act muſt be al- 
ledged and proved. For the overt act is the charge, to which 
the priſoner muſt apply his defence. But it is not neceſſary, 
that the whole detail of the evidence intended to be given 
ſhould be ſet forth; the common-law never required this exact- 
neſs, nor doth the ſtatute of King William, which will be 
cConſidered in it's proper place, require it. It is ſufficient, that 
the charge be reduced to a reaſonable certainty, ſo that the de- 
 Fendant may be apprized of che a 
give an anſwer to! it. | 


And if divers overt acts welt and PERO it will 

be ſufficient, and the verdi& muſt be for the Crown: and there- 

fore, wheregivers overt acts are laid, and the indictment in point 

of form. happeneth to be faulty with regard to ſome of them, 

1 Hale 122, the court will not quaſh it for thoſe defects ; becauſe that 

TY "ak deprive.the Crown of the opportunity af proving thc 
. overt acts which are well laid. 

Sec 3. Scr. a. I have ſaid, that in the caſe of the King the ſlatute 

Propriety ofthe of treaſons . hath, with great propriety, retained the rule, vo- 

luntas pro fatto. The principle upon which this js founded is 

too obvious to need much enlargement. The King is con- 

ſidered as the head of the body-palitick, and the members of that 

r political 


union 
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union with him and with each other. Mis life cannot, in the CHAP, I. 
oprginary courſe of things, be taken away by treaſonable prac- | 
tices without involving a whole nation in blood and confu- 
ſion; coulequently every ſtroke levelled at his perſon is, in 

| the ordinary courſe of things, levelled at the publick tran- 
quility, The law therefore tendereth the ſafety. of the King 
with an anxious concern, and, if I may uſe the expreſſion, with 
a concern bordering upon jealouſy. It conſidereth the wicked 
imaginations of the heart in the ſams degree of guilt as if 
carried into actual execution, ſrom the moment meaſures appear 1 Hale 1196 
to have been taken to render them effefiual : and therefore, in 

- conſpirators meet and conſult how to kill the King, though 
they do not then fall upon any ſcheme for that purpoſe, this 
is an overt act of compaſſing his death; and fo are all means 
made uſe of, be it advice, perſuaſion or command, to incite or 
incourage others to commit the fact, or to join in the attempt; 
and every perſon who but aſſenteth to any overtures for that 
purpoſe will be involved in the ſame guilt, 

And if a perſon be but once preſent at a conſultation for x 
ſuch purpoſes and conceal it, having had a previous natice of 4 
the deſign of the meeting, this is an evidence proper to be left 
to a jury of ſuch aſſent, though the party ſay or do nothing 
at ſuch conſultation, The law is the ſame if he is preſent at 
more than one ſuch conſultation, and doth not diſſent or make 
a diſcovery. But in the caſe of once falling into the company 
of conſpirators, if the party met them accidentally or upon 
ſome indifferent occaſion, bare concealment without expreſs aſ- 
ſent will be but miſpriſion of treaſon, The law was formerly 
more ſtrict in this reſpect; Si ad tempus diſſimulaverit et ſubti- Bd cmns 
cuerit, quaſi conſentiens & aſſentiens, erit ſedutJor Domini Regis c. 3. l. 1, 
manife/tus, | 


SECT. 3. The care the law hath taken ſor the perſonal 86Qt. . 
ſafety of the King is not confined to actions or attempts oi overt aQs of 
the more flagitious kind, to aſlaflination or poiſon, or other <ompaſting, 
attempts directly and immediately aiming at his life. It is ex- 
tended to every thing wilfully and deliberately done or at- 
tempted, whereby his life may be endangered: and there - 
fore the entering into meaſures for depoſing or impriſoning 
N 2 him, 
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him, or to get his perſon into the power of the conſpirators, 


theſe offences are overt acts of treaſon within this branch of 
the ſtatute; for experience hath ſhewn, that between the 
priſons and the graves of Princes the diſtance is very ſmall. | 


SECT. 4. Offences which are not ſo perſonal, as thoſe 
already mentioned, have been with great propriety brought 
within the fame rule; as having a tendency, though not ſo 
immediate, to the ſame fatal end : and. therefore the entering 
into meaſures in concert with foreigners and others in order 
to an invaſion of the kingdom, or going into a foreign country, 
or even purpoſing to go thither to that end and taking any fleps 
in order thereto,=theſe offences are overt acts of 
the King's death, 


Lord Preffon and two other gentlemen had procured a 
ſmack to tranſport them to France, but were ſtopped before 
they got out of the river, and their papers ſeized. Among 
the papers was found a ſcheme intended to be laid before the 
French King or his miniſters, for invading the kingdom in 
favour of the late King James the ſecond ; with many letters, 
notes and memoranda, all tending to the ſame purpoſe, Lord 
Profion upon his trial inſiſted, among other matters, that "0 
overt att was proved upon him in Middleſex, where all the overt 
acts were laid ; for he was taken with the papers in the county 
of Kent, But the court told the jury, that if, upon the whole 
evidence, they did believe that his lordſhip had an intention of 
going into France and carrying thoſe papers thither for the pur- 


poſer charged in the indiftment, his taking boat at Surry Stairs, 


which are in Middleſex, in order to go on board the ſmack, 
was a ſufficient overt act in Middleſex. Every ſtep taken for 
thoſe purpoſes was an overt act. Chicf-Juſtice Holt, Chief- 
Juſtice Pollexſen, and Chief - Baron Atkins delivered their 
opinions ſeriatim to this purpoſe, all the other judges preſent 
concurring, 

The offence of inciting foreigners to invade the kingdom 
is @ treaſon of ſignal enormity, In the loweſt eſtimation of 
things and in all poſſible events, it is an attempt, on the part 


of the offender, to render his country the ſeat of blood and 
| deſolation z 


— 
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deſolation 5 and yet, unleſs the powers. ſo incited happen to 
be actually at war with us at the time of ſuch incitement, the, 
offence will not fall within any branch of the ſtatute of trea- 
ſons, except that of compaſſing the King's death: and there- 
fore, ſince it hath a manifeſt tendency to endanger the perſon 
of the King, it hath, in ſtrict conformity to the ſtatute, and to 
every principle of ſubſtantial political juſtice, been brought 
within that ſpecies of treaſon of compaſling the King's death; 
ne quid detrimenti reſpublica capiat. 8 


$xcT. 3. Lord Coke ſeemeth to have been of opinion, that 


an offence falling under one branch of the ſtatute cannot be 
deemed an overt act of a different ſpecies of treaſon, I be- 
lieve Lord Hale did once fall into the ſame opinion z for in 
his ſummary, ſpeaking of conſpiracy to levy war, he faith, it 
is no overt act of compaſſing the King's death, becauſe it re- 
lateth to a diſtin? treaſon. But Hale altered his opinion; 
and it is every day's experience, that many offences, falling 
directly and by name under other branches of the ſtatute, may 
be brought within this of compaſſing the King's death, Levy- 
ing war is an overt act of compaſſing * and, under the limi- 
tations ſtated in the next chapter, conſdiring to levy war like- 


wiſe is an overt act within this branch; and ſo is a treaſon« 


able correſpondence with the enemy, though it falleth more 
naturally within the clauſe of adbering to the King's enemies : 
and in the caſe of Patrick Harding, the raiſing men with intent 
to dethrone the King, and ſending them abroad to join for that 
purpoſe with the forces of France then at open war with us, 
which, had the overt act been properly laid, would have fallen 
within the clauſe of adbering, was ruled to be an overt act 
of compaſſing the King's death: and in Lord Pro/fen's caſe 
before cited, he and the other gentlemen were indicted upon 
both branches of the ſtatute, compaſſing the death, and adhering z 
and the compoſing, procuring, and ſecreting the treaſonable 
papers, their taking boat to go on board the ſmack, and car- 
rying the papers with them in order to be made uſe of in 


— 2 — 


* See Stat, 29. H. VI. %% Cadet rebellion was deemed an overt act of 
compaſſing. dee chap. 1. þ. 1, 6, 8. touching theſe matters. 
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pls c OUR SEI. | 
Fraues for the treaſdnudle purpoſes charged in the indict- 
ment, theſe fats were all laid as overt acts of both ſpecies 
of treaſon, . A 


Srcr. 6. How far words or writings of a ſeditious nature 
may be conſidered as overt act within this brunch of the 
ſtatute hath been the ſubje& of much debate, In Mr. 8idney's 
caſe it way ſaid, Scribere off agers, This is undoubtedly true 
under proper limitations, but it was not applicable to his caſe, 
Writing being a deliberate act and capable of ſatisfactory 
(1 Halo 228.) proof certainly muy, under ſome circumſtances with fublication, 

de an overt act of treaſon: and 1 freely admit, that had the 
papers found in Mr. $i4ney's cloſet been plainly relative to the 
other treaſonable practices charged in the indiftment, they might 
have been read in evidence again{t him, though not pub- 
. liſhed, | | 
The papers found in Lord Preflon's cuſtody, thofe found 
where Mr. Layer had lodged them, the intercepted letters of 
Doctor Henſey, were all read in evidence as overt acts of the 
treaſon reſpectively charged on them; and William Gregg's 
intercepted letter might, in like manner, have been read in 
Evidence, if he had put himſelf upon his trial . For thoſs 
papers and letters were written in proſecution of certain de- 
2% terminate purpoſes, which were all treaſonable and then in con- 
| | templation of the offenders, and were plainly connected with 
them. But papers not capable of fuch connection, while they 
temain in the hands of the author unpubliſhed, as Mr. Sidney's 
did, will not make a man a traitor. Lord Hale in the place 
laſt cited mentioneth two circumſtances as concurring to 
make words reduced into writing overt acts of compaſſing 
the King's death, that they be publiſhed, and that they import 
ſuch compaſſinyg. 
ere. c. 125. | True it is, that in Peacham's cafe a MS. ſermon, in which 
. were ſome treaſonable paſſages, found in his ſtudy, never, for 
aught appearing, preached or publiſhed or intended to be ſo, 
was thought to bring him within this branch of the ſtatute; 


— ee — — 


—— Q W A -W th. S —— S Pa Py 2 Er 8 odd. AC. 
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* See the caſes of Heaſey and Gregg inthe next chop. /. 8, 9 
and 
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and accordingly he was found guilty, but net executed; For HAN I. 
varus —— —— —— 5 
might lay down, « many of the Judges, ſaith- Groke, were of 
opinion, that it way not treaſon.” This caſe therefore 


weigheth very little; and no er art 
ever - ineo. 


And perhaps ſtill leſs regard will be paid to it if it he con- 
ſidered, that the King, who appeareth to have had the ſucceſs James I, 
of the proſecution much at heart, and took a part in it unbe- 
coming the Mujeſty of the Crown, condeſcended to inſtruct 
his attorney-general with regard to the proper meaſures to be Bacon» 
taken in the examination of the defendant z that the END, 
at his Majeſty" s command, ſubmitted to the drudgery of ſoun 
ing the opinions of the judges upon the point of law, before it 
was thought adviſable to riſque it at an _ trial; that the 
judges were to be ſifted ſeparately and een, before they could 
have an opportunity of conferring, together z | that, for. this 
purpoſe, four: gentlemen of the profeſſion in the ſervice of the 
Crown were immediately diſpatched, one to each of the judges ; 

Mr. Attorney himſelf undertaking to practiſe upon the Che. Coke 
Juſtice, of whom ſome doubt was then entertained, 


Is it poſſible, that a gentleman of Bacon's great talents could 
ſubmit to a ſervice ſo much below his rank and character 
But he did ſubmit to it, and acquitted himſelf notably in it. 


Avarice, I think, was not his ruling paſſion. But whenever 
a falſe ambition, ever reſtleſs and raving, over - heated in tlie 
purſuit of the honours which the Crown alone can confer; 
happeneth to ſtimulate an heart otherwiſe formed for great 
and noble purſuits, it hath: frequently betrayed it into mea- 
fares full as mean as avarice itſelf could have ſuggeſted to the 
wretched animals who live and die under it's dominion; For 
theſe paſſions, however they may ſeem to be at variance, have 
ordinarily produced the fame effects. Both degrade the man, 
both contract his views into the little point of ſelf-intereſt, 
and equally ſteel the heart againſt the rebukes of conſcience, 
or the ſenſe of true honour, 


Bacon, having undertaken the ſervice, informeth his Ma- 
jeſty in a letter R wich regard to three 
N 4 of 
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CHAP. 1. of the judges whom he nameth, he had ſmall doubt of their 
coneurrence z U Neither, ſaith he, am I wholly out of bope, that 
« my Lord Coke himſelf, when I baue in sou, DARK Man- 
« NER put him in doubt that he ſpall be left alone, will not con- 
« tinue /ingu/ar.” Theſe are plain naked facts, they need no 
comment . Every reader will make his own reflections upon 
them, I have but one to make in this place. This method 

of foreſtalling the judgment of a court in a caſe of blood then. 
depending, at a time too when the judges were removable at 
the pleaſure of the Crown, doth no honour to the memory of 
the perſons concerned in a tranſaction ſo inſidious and uncon- 
ſtitutional ; and at the ſame time greatly weakeneth the au- 
thority of the judgment. 5 


> SECT. 7. As to mere words ſuppoſed to be treaſonable, 
are not treaſon, they differ widely from writings in point of real malignity and 
proper evidence. They are often the effect of mere heat of 
blood, which, in ſome natures otherwiſe well diſpoſed, carrieth 
the man beyond the bounds of decency or prudence. They 
are always liable to great miſconſtruction from the i 
or inattention of the hearers, and too often from a motive 
truly criminal. And therefore I chooſe to adhere to the rule 
which hath been laid down on more occaſions than one ſince 
4 St. Tri. 381, the revolution, that looſe words, not relative to any att or deſign, 
645» are not overt acts of treaſon. But words of advice or perſua- 
ſion, and all conſultations for the traiterous purpoſes treated of 
in this chapter are certainly ſo. They are uttered in con- 
templation of ſome traiterous purpoſe actually on foot or in- 
tended, and in proſecution of it. | * 
1 Hale 111 Lord Chief - Juſtice Hale was of opinion, that bare words 
+ ob. ta are not an overt act of treaſon, Coke was of the ſame opinion. 
Hale hath treated the ſubje& pretty much at large, and I 
ſhall not repeat his argument; but I muſt ſay, that I think 


® See Bacon's letters in the to edition of his works 1740. lett. 177, 112, 
114, 116, 117. Others of his letters ſhew, that the ſame kind of intercourſe 
was kept up between the King and his attorney-general with regard to many 
caſes then depending in judgment, in which the King was pleaſed to takea part, 
or thought his prerogative concerned i particularly in the caſe of ong Owen exe- 
cuted for t taſonadle words, in that of Mr. Oliver Si. Jobs touching the bene» 
volence, in the diſpute between the courts of King's Bench aud Chancery in 
the caſe of the Pr.enunirs, and in the proceedings againſt the Earl and Counteſs 
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his reaſons founded on temporary acts or 20 ſince repealed, CHAP. 1. 


which make ſpeaking the words therein ſet forth felony or 
demeanor, are unanſwerable ; for if thoſe words, ſeditious to the 
laſt degree, had been deemed overt acts within the ſtatute of 
treaſons, the legiſlature could not, with any et of Tontiney, 
have treated them as felony or miſdemeanor - 

The ſame uſe may be made of the a ad in the time 
of the late Queen for the ſecurity of her Majeſty's perſon and 
government, and of the ſueceſſion to the Crown in the pro- 
teſtant line. Theſe cds provide, that every perſon who ſhould 
maliciouſly, adviſedly and directiy by writing or printing af- 
firm, that the Queen was not the rightful Queen of theſe 
realms, or that the pretender had any right or title to the Crown, 


or that any other perſon had any right or title, otherwiſe than 


according to the acts paſſed ſince the revolution for ſettling the 


; 


ſucceſſion, or that the legiſlature hath not ſufficient autho—- 
rity to make laws for limiting the ſucceſſion, ſhould be guilty. 


of high treaſon and ſuffer as a traitor ; and then enact, that if 
any perſon ſhall malicioufly and directly by preaching, teaching, 
or advifed ſeating eclare nnd maintain the Gene, TO in- 
cur the penalties of a premunire. 

— hore ebiſivnidon of fro RIA HA; 


1ſt, The poſitions condemned by them had as direct a ten- 
dency to involve theſe nations in the miſeries of an inteſtine 
war, to incite her Majeſty's ſubjects to withdraw their alle- 
giance from her, and to deprive her of her Crown and royal 
dignity, as any general doctrine, any declaration not relative to 
actions or deſigns, could poſſibly have; and yet in the caſe of 
bare words, poſitions of this dangerous tendency, though main- 
tained maliciouſſy, adviſedly, and directh, and even in the ſo- 
lemnities of preaching and teaching, are not conſidered as overt 
acts of treaſon, 


adly, In no caſe can a man be argued into the penalties of 
the acts by inferences and concluſions drawn from what he 


* The like uſe hath been made of temporary ſtatutes which make words in 
certain caſes treaſon : but I do not build upon them ; I rely on thoſe which 
make words fen or miſdemeanor, 

hath 


Anna, c. 8. 
Anus, © 7+ 
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hath affirmed. Fhe criminal poſition muſt np game 


tained; to bring him within the compaſs of theſe acts. 0 
a Nor wil every raſh, Haſty, or unguarded exprefion, 
perhaps to natural warrith, or thrown out in the heat 
a itatlön, render any perſon criminal within theſe acts; the 


eriminal doctrine muſt We maliciouſly and adviſedly. 


Such caution did the legiſlature uſe iti framing theſe ſtatutes 


75 made in the zeal of the times, a moſt laudable zeat it was, for 


„ 900. 

Words con- 
nected with 
facts may be 
treaſonable. 


Kel. 13. 
1 Hal, . 
Cro. Car. 334 


4 St. Tri. 646. 


Kel. 13. 


purpoſes of nd leſs importance than the ſecutity of her then 
Myjeſty's perſon and government, and of the facceſſion to the 
Crown in Kis ptefent Majeſty's royal houſe; a caution formerly 
uſed in fiinilar caſes, and not unworthiy of imitation in franiltig 
future acts of the like Kind, if any (ich ſhall be thought neceſ- 


ſiry; and wich may ſerve as a faithful monitor in the conduct 


of proſecutions for words or writings ſuppoſed to be treuſon- 
able, but not relative to any treaſonable n then on Tot 
or intended to be een. 


rer. 8. The ruler I cited in de laſt achon from the Sete 
Trials is in my opinion very properly guarded, being confined 
to words, not relative to any def or defign ; for words connected 
with facts, or expreſſive of the intention of the ſpeaker, may, 
under ſome circumſtances, bring him within the ſtatute of trea- 
ſons. Crohagan being beyond ſea ſaid, „ I will kill the King 
« of England, if I can come at him,” and the indictment, 
after ſetting forth the words, charged, that be came into Eng- : 
land for that purpoſe, 

In this caſe the words, though laid in the indlckment as one 
of the overt acts, could not be ſo properly deemed an overt act of 
treaſon, us an evidence againſt the man out of his own mouth, 
QUO ANIMO he came into England, The traiterous intention, 
proved by his words, converted an a6tion, innocent in itſelf, 
into an overt a&t of treaſon, 


Lord Chief-Juſtice Ke/yng. hath cited this caſe from Crate 
very imperſectiy, and hath drawn a concluſion from lt, which, 
if properly Rated, it would not have borne, He (alth it was 


reſolved, 
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reſolved, « That in caſe a man be indicted only for worde, CHAP. . 
« that is not high treaſon, But if a man be indicted) for c * 
« paſſing the King's death, there words may be laid 2 aw 
« overt act to prove that he compaſſed the death of the Ning, 
« as it was in the caſe of Crohagan; who being beyond fall 
„ ſpake theſe words, I will kill the King if I can come at bn 
“ and afterwards he came into England and was taken and in- 
« difted for compaſſing the King's death; and theſe wbrdy 
« laid as an overt act and proved, and he had judgment of 
4 high treaſon,” © | | — "> 

From the caſe thus cited and the rule that is grounded on it, 
a-reader would be induced to conclude, that the words were 
the only overt act laid, which is far from being, the truth of the 
Caſe, | It is true, the words were laid as an overt act, but they 
were not the only overt act laid; for the indictment farther 
charged, that the man came into England for the purpoſe of 
killing the King. This material part of the caſe. is entirely 
dropped; and conſequently this caſe, thus partially ſtated, doth 
not eſtabliſh the doctrine in the latitude there laid downs 

The author in the fame page endeavoureth to put writings 
and words upon one and the ſame foot; Words; faith We 
« ſet down in writing are an overt act to prove the compaſſing 
« the King's death, and words ſpoken are the ſame thing, if 
« they be provedy and words are the natural way for a man 
« whereby to expreſs the imagination of the heart,” 


His Lordſhip reaſoneth in this paſſage ds if he coriſidered/ the 

_ overt acte, required by the ſtatute, merely nv mutti, of cui. 

dence, tending to diſcover the Imaginations of the hears Overt 

acts undoubtedly do diſcover the man's intentions z but, I con- 

ceive, they are not to be conſidered merely as evidence, but 
as the means made uſe of to efftfbuate the purpeſer of the hearts = 
With regard to homicide, while the rule voluntas pro my pro- 
vailed, the overt acts of compaſling were fo la 
the caſey cited by Ce there were plain flugitious attempts upon! f rag, g, 
the lives of the parties out deſtrution; and 
„ caſe of the King overt acts of leſs malignity, 
and "ag 5 7 tendency to hls deſtructlon, are, 
N with 
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"DISCOURSE I. 


with great propriety, eee eee 
conſidered as means to effeftuate, not barely as evidence of the 
treaſonable purpoſe. Upon this principle words of advice or 
encouragement, and, above all, conſultations for deſtroying the 
King, very properly come under the notion of means made uſe 
of for that purpoſe, But looſe words not relative to facts are, 
J enn 
2 . 


' Kelyng, in the place laſt cited, "faith, he ſreth no difference 
between words reduced into writing and words ſpoken, But as 
I 'have already ſaid, the difference appeareth- to me to be very 
great, and it lieth here. Seditious writings are permanent 
things, and, if publiſhed, they ſcatter the poiſon far and wide. 
They are acts of deliberation, capable of ſatisfactory proof, and 
not ordinarily liable to miſconſtruction; at leaſt they are ſub- 
mitted to the judgment of the court, naked and undiſguiſed, as 
they came out of the author's hands, Words are tranſient and 
fleeting as the wind, the poiſon they ſcatter is, at the worſt, 
confined to the narrow circle of a few hearers. They are fre- 
quently the effect of a ſudden tranſport, eaſily * 
and often miſreported. 

The learned publiſher of Kehng's Reports, in his. preface, 
putteth the reader in mind of two guæres inſerted in their pro- 
per places in the margin of the book, « Which,” faith he, 
« may be fit to be conſidered by the learned.” One of them 
ſtandeth againſt this yery paſſage; „Vet quere, becauſe of the 
« different opinions, why words will explain the meaning of 

« an act,“ Wt 


The learned judge ſeemeth to have intimated his own 
nion in this cautious manner, rather from the regard he had 
to the memory of his predeceſſor, and by reaſon of the diver- 
fity of opinions upon the point, than from any doubt he himſelf 
entertained about it. For the rule I have already mentioned, 


touching words not relative to attions or deſignt, is his on he 


laid it down with the concurrence of the court, in both the 
caſes to which I have referred z and it exactly falleth in with 
the marginal note I have juſt cited, that words will explain the 
meaning of an act, and likewiſe with Crohagan's caſe, as re« 
ported by Croke and cited by Hale, TW 
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Pyne's caſe, as it is reſtrained to words not relative to actions Cro. Car. 125. | 


or deſigns ; but under that limitation it perſektiy agreeth with 
it, It is agreeable to the ſpirit and meaning of the ſtatute of 


Queen Mary, which, among other miſchiefs ariſing from the 
multiplicity of treaſons, mentioneth this, That many perſons 
« had ſuffered ſhameful death for werde cage without other 
4 opinion, fact, or deed.” 

And it is founded in reaſon, equity, and ſound policy. 


I faid at the beginning of this ſection, that Lord Cate was 
of opinion that bare words are not an overt a& of treaſon. 
This opinion he foundeth /ingly upon the ſtatute of treaſons 3 
for he thought, that at common-law words alone might be an 
overt act of compaſſing the King's death; and Bracton, and 
the other authors, who wrote before the ſtatute, are cited in 
ſupport of this opinion. Bracton and Britton are cited to the 
ſame purpoſe by Stanford. 

None of the authors either of ihe haired ue dich ied 
do in expreſs terms maintain this doctrine, nor can I collect 
from what they have ſaid, that they at all favoured it. The 
word Machinatus, uſed by Bracton and Fleta, in itſelf import- 
eth nothing like it; and connected as it is with the other words 
auſu ario machinatus, it importeth nothing leſs than ſome- 
thing or attempted againſt the King's life. 

The word compaſſer made uſe. of by Britton and the Mirrer 
in the paſſages cited by Cote proveth nothing : it can prove 
nothing in a queſtion which turneth ſingly on the true ſenſe 
aud full extent of the word itſelf, 


The words prelecutus fuit mortem &c. uſed by Bratton 20 
Flua in ſetting forth the ſubſtance of an appeal of treaſon, 
and the words purparier tiel mort uſed by Britton for the 
ſame purpoſe, do in ſound came much nearer to the point. 
But ſounds will go a very little way towards fixing the mean- 
ing of an author, unleſs the ſenſe and conneRion of his words 
be attended to, Braden and Fleta give us but the ſubſtance 
of the appeal, and that very ſhortly, Britten is more full, 


Cy face Pencuſour ſon appeal in eg manere ; I, que cy oft, 
appel. 


1 Mar. ſeſſ. 2. 
c. 1. . 2. 


F. 2. b. 


— —— — — — 
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ap Bqueritbngue oh, de cao, gue come il ſuit an a certein 
hats 6 liel certain jour, tiel an, la cya meſme cefiuy P. purparkr 
iel mort au tiel treaſon * [parenter cefuy P. & un auler tie! 
Gan nge, if par ticls aliances. Et gue celuy P. iffint be fift & 
Mt i purparla feloniſement come felon, & treyturement come 
eee, cg Is off prift @ prover par ſon corps.} This pre- 
;cedent plainly imparteth a meeting of the conſpirators and a 
conſultation between them for the traiterous purpoſes therein 
mentioned. The words, purparler parenter ce/tuy P. & un 
auter, & par tiels aliances can mean nothing leſs, This paſ- 
ſage therefpre proveth nothing with regard to bare words not 

relative to actions; ſince a conſultation for taking away the 


King's life undoubtedly was an overt act at the common-law, 


dt is ſo under the ſtatute. 
\ 'The citations from Braden and Fleta will be found to prove 


n bittle, if the words pralocutus fuit mortem import a conſul- 


tation with others to that purpoſe : and that they do fo, ap- 


.pewreth | highly. probable from one of the pleas which Feta 


putteth into the defendant” s mouth, ad hoc, quod accuſuns aicit 


uad predecutio ſuit in . talium, reſpondere poterit, quod 
b 


nung cum pradictis talibus colloquium habuit. However, 


Lince all theſe authors, ſhort and obſcure as they are, profeſ- 


ſedly treat of the ſame matter, if Braden and Fleta may be ex- 
plained by Britton, who did not write long after they theſe 
pages prove nothing to the point for which they have been 


The precedent Lord Cote fetcheth from the days of King 
2. will receive the ſame anſwer, For it chargeth, that 
the conſpirators, naming them, &T AUTE8Rs, met and conſulted 
by what means to kill or impriſon the King, and engaged to 
each other to keep their treaſon ſecret j and to furniſh each of 
them to the utmoſt of his power the means for effecting it, 


It may be thought I have taken up too much of the reader's 
time in examining this opinion of Lord Ce On. as I ſaid 
befare, he admitteth, that ſince the ſtatute words alone will not 
make a man a traitor, There muſt, ſaith he, be an overt- 
« deed; but words without an overt-deed are to be puniſhed 


8 — — 
* 4 ; 


All the words between the hooks are omitted by Coke, 
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« in another degree as an high miſpriſion.” But if it be ad- 
mitted, that bare words, not relative to actions, did at com- 
mon-law amount to an overt-deed, I doubt the words open 
deed in the ſtatute, on which this learned author relieth, have 
not altered the caſe ; ſince the ſingle queſtion is, what doth or 
doth not amount to an open deed. All the words deſcriptive 
of the offence, If a man ſhall compaſs or imagine, and thereof 
« be attainted of open deed,” are plainly borrowed fram the 
common-law ; and therefore mult bear the fame conſtruction 
they did at common - law, unleſs there be any thing in the ſta- 
tute. which will neceſſarily lead us to another. 


This hath been urged with ſome advantage beknatzas- 
dern writer on the crown-law, the |beſt-we have except flak, 
againſt his Lordſhip's - conftruRtion of the ſtatute. ' It is, + 
confeſs, a good argum ent ad hominem, but it cannot be carried 
farther. However, ge it ſhould, I thought it would be time 


not wholly: miſpent to ſhew, that the doctrine his Lordſhip | 


hath advanced upon the foot of common - law is not ſypported 
by any of the authorities to which he hath appealed. 


I have conſidered the queſtion touching words and writings 
ſuppoſed to be treaſonable dhe more lurgely, not only. becauſe 
of the _—_— of opinions upon it; but 'likewiſe for the great 
importance of the point, and the extreme danger of multiplying 
treaſons upon flight occaſions. | 

I cannot conclude this chapter without putting the reader in 
mind of a fine paſſage, which I borrow from the Baron 4. 
Monteſquieu, worthy the attention of all perſons concerned in 
— penal laws or putting them in execution, 4 Sylia, 

« . ſaith-that excellent writer, who confounded tyranny, anarchy 
« and liberty, made the Cornelian laws, He ſeemed to 
« contrived regulations merely with a view to create 
Thus diſtinguiſhing an te number of actions 


« name of murder, he found murderers in all parts, And b 
« practice but tos much followed he laid ſnares, ſowed thorns, 
« and opened precipices, »Whereſoever the citizens ſet their 
« feet,” 
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CHAP, I. 


v. ect. 7. 


SeR. 1. 
The true cri - 
terion ſtated in 
this and ſix 
following 
{eRions. 


DISCOURSE. L 


CHAP. Il. 
Of levying War and- adhering © the King's 


enemies, 


o8D lade Hale, ſpeaking of ſuch unlawful 

aſſemblies as may amount to a levying of war within the 
25 E. III, taketh a difference between thoſe inſurrections which 
have carried the appearance of an army formed under leaders, 
and provided with military weapons, and with drums, colours 
&c, and thoſe other diſorderly tumultuous aſſemblies which have 
been drawn together and conducted to purpoſes manifeſtly un- 


lawful, but without any of the ordinary ſhew and apparatus of | 


war before mentioned. 


I do not think any great ſtreſs can be laid on that diffinRion, 
It is true, that in caſe of levying war the inditments gene- 
rally charge, that the defendants were armed and arrayed in a 
warlike manner z and, where the caſe would admit of it, the 


other circumſtances of ſwords, guns, drums, colours & have 
been added, manger erode. und of the caſe have never 


turned fingly on any of theſe circumſtances, 
In the caſes of Damaree and Purebaſe, which are the laſt 


printed caſes which have come in judgment on the point of 


conſtructive levying war, there was nothing given in evidence 
of the uſual pageantry of war, no military weapons, no banners 
or drums, nor any regular conſultation previous to the riſing ; 
and yet the want of theſe circumſtances weighed nothing with 
the court, though the priſoners“ counſel inſiſted much on that 
matter. The number of the inſurgents ſupplied the want of 
military weapons ; and they were provided with axes, crows, 
and other tools of the like nature, proper gre ro mum: 
intended to effect, 
Furor arma miniftrat. 


Ster. 1. The true criterion therefore in all theſe caſes 
TY Due anime did the parties aſſemble? For if the aſſembly 


be 
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be upon account of ſome private quarrel, or to take revenge on CHAP, u. 


particular the ſtatute of treaſons hath already deter- 
mined pou in favour of the ſubject. ©« If, faith the 
« ſtatute, any man ride armed op:n/y [ſo the word deſcovert 
« ought to have been rendered}, or ſecretly with men of arms 
« againſt any other to ſlay or to rob him, or to take and keep 
« him till he make fine for his deliverance, it is not the mind 
« of the King nor his council, that in ſuch caſe it ſhall be 
« judged treaſon ; but it ſhall be judged felony or treſpaſs ac« 
« cording to the law of the land of old time uſed and according 
« ag the caſe requireth,” Then immediately followeth ano- 
ther clauſe, which reacheth to the end of the ſtatute, and pro- 
videth, that, if in ſuch caſe or other like the offence had then 
tofore been adjudged treaſon, whereby the lands of the offenders 
had come to the Crown as forfeit, the Lords of the fee ſhould 
notwithſtanding have the eſcheat of ſuch lands, ſaving to the 
Crown the year and waſt, 


I will make a ſhort obſervation or two on theſe clauſes, 


1ſt, The firſt clauſe is evidently declaratory of the eommon- 
law z it ſhall be adjudged felony or treſpaſs according to the 
law of the land of old time wſed, The ſecond hath a re- 
troſpect to ſome late judgments in which the common-law had 
not taken place z and giveth a ſpeedy and effectual remedy to 
Lords of the Fee who had ſuffered by thoſe Judgments, 


adly, The words of the firſt clauſe deſcriptive of the offence, 
« if any man ride armed openly or ſecretly with men of arme, 
did, in the language of thoſe times, mean nothing leſs than 
the aſſembling bodies of men, friends, tenants or dependants, 
armed and arrayed in a warlike manner in order to effect ſome 
purpoſe or other by dint of numbers and ſuperior ſtrength ; 
and yet theſe aſſemblies ſo armed and arrayed, if drawn together 
for purpoſes of a private nature, were not deemed treaſonable. 


3dly, Though the ſtatute mentioneth only the caſes of aſ- 
ſembling to kill, rob or impriſon, yet theſe, put as they are by 
way of example only, will not exclude others which may be 
brought within the ſame rule; for the retroſpeRive clauſe pro- 
videth, that if in ſuch caſe or other /ike it hath been ad- 


0 Judged, 
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CHAP.1I, judged.— What are the other like cafes? All caſes of the like * 
private nature are, I apprehend, within the reaſon and equity 
of the act. The caſe of the Earls of Gloverfer and Hereford, 

1 Hale 8e, 135, and many other caſes cited by Hale, ſome befote the ſtatute 

143, %% of trenſons, and others after it,—thoſe aſſemblies, though at- 
tended many of them with bloodſhed and with the ordinary ap- 
paratus of war, were not holden to be treaſonable aflemblies ; 
for they were not, in conſtruction of law, raiſed againſt the 
King or his Royal Majeſty, but for purpoſes of a private per- 
ſonal nature; 


dect. 2, Ster. 2. Upon the fame principle and within the reaſon 
(r Hile rzr, And equity of the ſtatute, riſings to maintain a private claim 
1334 1494 260.) of right, or to deſtroy particular incloſures, or to remove nu- 
ſances, which affected or were thought to affect in point of 
intereſt the parties aſſembled for theſe pur peſes, or to break pri- 
ſons in order to releaſe particular perſons without any other 
circumſtance of aggravation, have not been holden to amount 

. to levying war within the ſtatute. 


And upon the ſame principle and within the ſame equity 
of the ſtatute, I think it was very rightly holden by five of 
1 Hale 9:43 the judges, that a riſing of the weavers in and about London 
to %% de deſtroy all engine-loams, machines which enabled thoſe of 
the trade who made uſe of them to underſell thoſe who had 
them not, did not amount to levying war within the ſtatute ; 
though great outrages were committed on that occaſion, not 
only in London but in the adjacent counties, and the magiſtrates 
and peace-officers were reliſted and affronted. 


For thoſe judges conſidered the whole affair merely as 4 
private quarrel between men of the jame trade about the uſe of 
& particular engine, which theſe concerned in the riſing thought 

detrimental to them. Five of the judges indeed were of a dif- 
ferent opinion: but the attorney-general thought proper to 
proceed againſt the defendants as for a riot only, 


se. 3. Sxcr. 3. But every inſutrection which in judgment of 
% % Jaw is intended againſt the perſon of the King, be it to de- 
throne 


. * 
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throne or impriſon him, or to oblige him to alter his meaſures CHAP, IL 

of governm ent, or to remove evil counſellors from about him, 

—theſe riſings all amount to levying war within the ſtatute, 

whether attended with the pomp and circumſtances of open 

war or not: and every conſpiracy to levy war for theſe pur- (t Hale 199, 

poſes, though not treaſon within the clauſe of levying war, is 1 
an overt act within the other clauſe of compaſſing the 2 f. Tri 613, 

ing's death, For theſe purpoſes cannot be effected by num- * 


bers and open force without manifeſt danger to his perſon ®, 


Sxcr, 4 Inſurrections in order to throw down ll inclo® gear. 4. 
ſures, to alter the eſtabliſhed law or change religion, to in- (, ye ; 
hance the price of a/ labour or to open all priſons, —all riſings 134 133 
in order to effect theſe innovations of @ publick and general 
concern by an armed force are, in conſtruction of law, high 
treaſon, within the clauſe of levying war: for though they are 
not levelled at the perſon of the King, they are againſt bis 
Royal Majefly; and beſides, they have a direct tendency to 
diſſolve all the bonds of ſociety, and to deſtroy all property and 
all government too, by numbers and an armed force, Inſur- 
rections likewiſe for redreſſing national grievances, or for the 4 
expulſion of foreigners in general, or indeed of any ſingle na- 
tion living here under the protection of the King, or for the 
reformation of real or imaginary evils of @ public nature and in 
which the inſurgents have no ſpecial intere/t, —riſings to effect 
theſe ends by force and numbers are, by conſtruction of law, 
within the clauſe of levying war: for they are levelled at the 
King's Crown and Royal Dignity. 


SECT. 5. It was adjudged in the 16 Charles I, a ſeaſon of ea. f. 
great agitation, that going to Lambeth-houſe in a warlike man- „ Hale 141 
ner to ſurprize the arch-biſhop, who was a privy-counſellor, 152. Cro. Car. 
it being with drums and a multitude to the number of 300, 3 
was treaſon. 


This is a very imperfect account of an inſurrection which 
hath found a place in the beſt hiſtories of that time, The 


— 


®* The ſummary p. 13. layeth down a different rule, and io doth 3 loft. Ty 
But the law is miſtaxen in theſe books. 


O 2 tumult 


CHAP. II. 
Laud's Diary . 


Ruſhworth. 


Clarendon. 


DISCOURSE I. | 
tumult happened on Monday the 11th of May 1640 about mid- 
night. On the Thurſday following the ſpecial commiſſion, 
under which the judges ſat, was opened and proceeded upon; 
and Benſlcad a ring-leader in the tumult was convicted, and 


within a very few days afterwards executed. 


It is not eaſy from the ſhort note of the caſe given by the 
reporters to collect the true grounds of this reſolution : but 
the hiſtory of the times will enable us to form a probable con- 
jecture concerning them. 


On the fifth of May the Na was diſſolved to the 
general diſſatisfaction of the nation: and, which greatly in- 
creaſed the ill-humour of the people, the convocation was, by a 
new commiſſion, impowered to continue ſitting, notwithſtand- 
ing the diſſolution of the Parliament. Aud the blame and odium 
of both theſe unpopular meaſures were laid upon the Arch-biſhop. 


On Saturday the ninth of that month a paper was poſted up 
at the Exchange exhorting the apprentices to riſe and ſack the 
Arch-biſhop's houſe upon the Monday following ; and accord- 
ingly on that very day an attempt was made upon Lambetb- 
houſe by a rabble of ſome thouſands, with open profeſſion and 
proteſtation, that they would tear the Arch-biſhop in pieces, 


It were to be wiſhed, that the full import of the libel poſted 
at the Exchange, in conſequence of which the attempt was 
made, had been ſet out; and alſo that we were informed what 
was the cry among the rabble at the time of the attempt, more 
than that they would tear the Arch-biſhop in pieces. - Theſe 


_ circumſtances, could we come at them, would probably let us 


into the true reaſon and motives of the rifing, and conſequently 
into the reaſon and grounds of the opinion of the judges : for 


if it did appear by the libel or by the cry of the rabble at 


Lambeth-houſe, that the attempt was made on account of mea- 
ſures the King had taken or was then taking at the inſtigation, as 
they imagined, of the Arch-biſhop ; that the rabble had delibe- 
rately and upon a publick invitation attempted, by numbers 
and open farce, ta take a ſevere revenge upon the Privy-Coun- - 
ſeller for the meaſures the Sovereign had taken or was pur- 
ſuing 3 if this may be ſuppoſed to be the caſe, I think the 

ſuppoſition 
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ſuppoſition is not very foreign, 28 and reaſons of the 
reſolution would, in my opinion, be ſufficiently explained, with- 


out taking that little trifling circumſtance of the drum into 


the caſe, Upon ſuch a ſuppoſition, the caſe came within the 
reaſon of Talbet's caſe 17 R. II. cited by Hale: and I think 
too within the rules laid down in the two preceeding ſections. 
But without the help of ſome ſuch ſuppoſition, I ſee nothing in 
the caſe, as ſtated by the report, which can amount to high 
treaſon, 


Ster. 6. But a bare conſpiracy for effecting a riſing for 
the purpoſes mentioned in the two preceeding ſections and in 
the next is not an overt act of compaſſing the King's death. 
Nor will it come under any ſpecies of treaſon withiff the 25 
E. III. wnleſs the riſing be effefted and in that caſe the con- 


ſpirators as well as the actors will all be equally guilty ; for in 


high treaſons of all kinds all the participes criminis are prin- 
Cipals. 

It muſt be admitted, that conſpiracies for theſe purpoſes have 
been adjudged treaſon : but thoſe judgments were founded on 
the temporary act of 13 Eliz., which made compaſling to levy 
war, declared by printing, writing, or adviſed ſpeaking, high 
treaſon during the life of the Quoen. 


There was an act in the 13 Car, II. to the ſame purpoſe, 
on which ſome proſecutions were founded; but that act expired 
with the death of the King. 


SgcT.. 7, The caſes of Damaree and Purchaſe for deſtroying 
the meeting-houſes of proteſtant diſſenters, being the laſt in 
print which have come in judgment upon the doctrine of con- 
ſtructive levying war, and having been ruled upon conſideration 
of former precedents, I will ſtate them ſomewhat largely from 
the printed trials, 

The indictments charged, that the priſoners withdrawing 
their allegiance &c, and conſpiring and intending to diſturb 
the peace and publick tranquility of the kingdom, did traite- 
rouſly compaſs, imagine, and intend to levy and raiſe war, 
rebellion, and inſurrection againſt the Queen within the 
kingdom; and that in. order to complete and effect theſ 

O 3 their 
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1 Hale 139, 1 
260, 2 ” 


SeR. 6. 


1 Hale 135+ 


Kel. 19, 20. 


SeR. 7. 


See 8 St. Tri 
218 to 285, 
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thelr tralterous Intentions and imaginations, they on the 
day of won bt women With a multitude of people, to the 
number of $00, armed and arrayed In a warlike manner &c, 
then and wp 14 3 did — _ 
re, and levy war e Queen, againſt the dut 

we allegiance &e, by % wh 0 

It appeared upon the trial of theſe men, which I attended in 
the ſtudents' gallery * ut the OuH Bayley, that upon the 1. 
March 170, during Dr. SacheverelPs trial, the rabble, who 
had attended the doctor from Hygfminfter to his lodgings in 
the T7 continued together a ſhort ſpace in the King's 
Bench Malli, crying, among other cries of the day, Down with 
the P terians, 2 


At length it was propoſed, by whom it was not known, to 
pull down the meeting-houſes, and thereupon the cry became 
general, Down with the meeting-houſes ; and ſome thouſands 
immediately moved towards a mecting-houſe of Mr, Burges a 
Proteſtant diſſenting miniſter ; the defendant Damaree, a wa- 
terman in the Queen's ſervice and in her livery and badge, 
putting himſelf at the head of them, and crying, Come on, boys, 
Tl lead you, Down with the meeting-houſes. 'I hey ſoon demo- 
liſhed Mr. Burges's and burnt the pews, pulpit, and other ma- 
terials in Lincoln - inn fieldt. After they had finiſhed at that 
place, they agreed to proceed to the rg of the meeting-houſes ; 
and hearing that the guards were coming to diſperſe them, they 
agreed, for the greater diſpatch, to divide into ſeveral bodies, 
and to attack different houſes at the ſame time and many were 
that night in part demoliſhed and the materials burnt in the 
ſtrect, 


The priſoner Damares put himſelf at the head of a party, 
which drew off from £incoln's-ina-ficlds and demoliſhed a 
meeting-liouſe in Drary-lane, and burnt the materials in the 
ſtreet ; ſtill crying they would pull them all down that night, 


— 


— 


This little circumſtance la mentioned for the ſake of the ſtudents of the 
inns of court; who, coming properly habit ed in ſtudents“ gowns, have a right 
to the uſe of the middle gallery on the left hand of the court during the trials. = 
The officers vv ho make money of the galleries have ſometimes behaved with 
1 \Wogeſy townrds the udentss buy the court upon complaint Natl: conſtantly 
dune them juſtice, b | 


While 
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While the materials of this Houſe were burning, the pri» 
ſoner Purebqſ who had not, for aught appeared, been before 
concerned in the outrages of that night, came up to the fire 


very drunk 1 and, with his drawn ſword in his hand, encou- 


raged the rabble in what they were dolng, and incited them 
to roſiſt the guards, who were then juſt come to the fire in 
order to diſperſe the multitude, He likewiſe aſſaulted the com- 
manding officer with his drawn ſword, and ſtruck feveral of 
their horſes with the ſame weapon; and then advancing to- 
wards the guards cried out to the rabble behind tim, Om. on 
boys, PI loſe my life in the cauſe, I will fight the by/t of them. 
Upon the trial of Damaree the caſes referred ta before in 
ſet, 4 and 5 were cited at the bar, and all the judges preſent 
were of opinion, that the priſoner was guilty of the high trea- 
ſon charged upon him in the indictment ; for here was a riſing 
with an ayowed intention to demoliſh ad meeting-bouſes in gene- 


ral; and this intent they carried into execution as far as they 


were able, 1f the meeting-houſes of Proteſtant diſſenters had 
been erected and ſupported in defiance of all law, a riſing 
in order to deſtroy ſuch houſes in general would have fallen 
under the rule laid down in Kelyng with regard to the demoliſh- 
ing all bawdy-houſes, But ſince the meeting-houſes of Pro- 
teſtant diſſenters are, by the toleration-act, taken under the 


arg 
CUAP, 


Kel. 70. 
(1 Hale 134.) 


protection of the law, the inſurrection in the preſent caſe + 


was to be conſidered as a publick declaration by the rabble 
againſt that act, and an attempt to render it ineffectual by num- 
bers and open farce, 


Accordingly Damares was found guilty, and had judgment 
of death as in caſes of high treaſon, 

But he was pardoned and ſoon afterwards reſtored to his 
badge and livery, which he wore to the death of the Queen, 
Her Majeſty's new adviſers did not chooſe to have the dawn 
of their adminiſtration ſtained with the blood of one of Dr. 
Sacheverells ablefl advocates, | 


With regard to the caſe of Purghaſt, there was ſome diver- 
ſity of opinion among the judges preſent at his trial; be- 
cauſe it did not appear upon the evidence, that he had any 
concern in the original riſing, or was preſent at the pulling 


down any of the hquſes, or any way active in the outragys 
of 
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CHAP, 11, of that night; except his behaviour nt the bonfire in Drury- 
lane, whither he came by mere accident, for aught appeared to 
the contrary, 

%% The jury therefore by the directian of the court found a ſpe- 

% _ elal verdict to the effect already mentioned. | 


Upon this ſpecial verdi, which in ſubſtance took in the 
whole tranſaction on the firſt of March, the judges unani- 
mouſly reſolved, that for the reaſons mentioned at Damaree's 
trial, he and the others concerned with him in demoliſhing and 
rifling the meeting-houſes were guilty of high treaſon in levy- 
ing war againſt the Queen. | 

As to the caſe of Purchaſe, Chief- Juſtice Trevor, Juſtice 
Powell and Baron Price were of opinion, that, upon the facts 
found, he was not guilty of the charge in the indictment. But 
all the reſt of the judges differed from them; becauſe the rab- 
ble was traiterouſly aſſembled, and in the very a& of levying 
war when Purchaſe joined them, and encouraged them to pro- 
ceed, and aſſaulted the guards, who were ſent to ſuppreſs them. 
All this being done in defence and ſupport of perſons engaged 
in the very att of rebellion involved him in the guilt of that 
treaſon in which the others were engaged, 


This man likewiſe was pardoned. His caſe, In point of law 
and of real guilt too, came far ſhort of Damaree's, 


A, l. Ber. 8, The joining with rebels In an act of rebellion, or 
Tae with with enemies In acts of huſtility, will make a man a traitor z 
e! e in the one caſe within the clauſe of levylng war, In the other 

within that of adhering to the King's enemies, But If this be 
done for fear of death, and while the —— under actual force, 
and he take the firſt opportunity that offereth to make his 
eſeape 4 this fear and compulſion will excuſe him, It 14 how» 
ever Incumbent on the party who maketh fear and compulſſon 
his defence, to ſhew, to the ſatſsfactlon of the court and Jury, 
that the compulſion continued during all the time he ſtald with 
the rebels or enemlos. 


I will not ay, that he le obliged to account for every day, 
week, or month, That perhaps would be impoſſible 1 and 


therefore if an original force be proved, and the „ 
Wy 
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any 


ſhew that he in earneſt attempted to eſcape and was pre- CHAP UL, 


vented; or that he did get off and was forced back z or that he 
was narrowly watched, and all paſſes guarded or from other 
circumſtances, which it is impoſſible to ſtate with preciſion, 
but which, when proved, ought to weigh with a jury, that an 
attempt to eſcape would have been attended with great difficulty 
and danger z ſo that upon the whole be may be preſumed to have 
continued among them againſt bis will, though not conflantly un- 
der an actual force or fear of immediate death ;——theſe circum- 
ſtances and others of the like tendency, proved to the ſatis- 
faction of the court and jury, will be ſufficient to excuſe 
him. 


But an apprehenſion, though ever ſo well grounded, of hav- 
ing houſes burnt or eſtates waſted or cattle deſtroyed, ® or of 
any other miſchief of the like kind, will not excuſe in the caſe 
of joining and marching with rebels or enemies, 


Furniſhing rebels or enemies with money, arms, ammuni- 


tion or other neceſſaries will, primd facie, make a man a trai- 
tor. But if enemies or rebels come with a ſuperior force 
and exact contributions, or live upon the country at free 
quarter, ſubmiſſion in theſe caſes is not criminal: for flegrante 
bells the jus belli taketh place, it is the only law then ſubſiſting 
and ſubiniMon is a point of the higheſt prudence to prevent a 


greater publick ovil, 


And the bare ſending money or proviſions (except In the 
eaſe Juſt excepted), or ſending intelligence to rebels or enemies, 
which in moſt caſes Is the moſt effectual ald that can be glven 
them, will make a man a traitor, though the money or Intelll- 

o ſhould happen to be intercepted 1 for the party in ſend» 
did all he could; the treaſon was complete e bir part, 
though it had not the pe be intended, + 


The caſes elted In the margin did not In truth turn Ong! 
upon the rule here lad down, though I think the rule may 


— —-— . ö— es ts et ee 


These points were ſu ruled in the eafs of MiGrowiber and of many of the 
Aer prifunccy on the (pevial cummiltion tt Swiys AY 194% V. the Re 
potty; A 1h 14s 

1 & J i by the Judges afferbled In Fawnry 1907 in the cafe of HFilkan 
K MAR, Tray Dad, Price and Nestes and by the courts of N. M. , 44s 
6f Ws K ug WA ie cafe of Drs Hoyt, (Bee Hraſy's cafe in 1 Bur: 644.) 


very 
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very well be ſupported. For Gregg was indicted for campaſſing 
the death of the Queen, and alſo for adbering to ber enemies; 
and Henſey's indictment was in the ſame form, and fo was 
Lord Preflen's cited in the laſt chapter; and the writing and 
ſending the letters of intelligence, which, in the caſes of Gregg 


and Henſey, were flopped at the poſi-office, was laid as an overt 


ged. 9. 
Pinan u 
Hough not 
Freuen. 
hulk. 6 . 

« Ri. Pri 37. 
Vaughan's caſe, 


The ſame cafe. 


act of both the ſpecies of treaſon : ſo that admitting for argu- 
ment's ſake, which is by no means admitted, that it was not 
an overt act of adbering, ſince the letters never came to the 
enemy's hands and conſequently no aid or comfort was actually 
given, yet the bare writing and ſending them to the poſt- 
office, in order to be delivered to the enemy, was undoubtedly 
an overt act of the other ſpecies of treaſon, In Gregg's caſe 
the judges did reſolve, that it was an overt act of both the 
ſpecies of treaſon charged on him; and in H{nſcy's the court 
adopted thut opinion and cited it with approbation, 


Though the caſes of theſe men were in ſubſtance the ſame, 
the charge againſt them varicd in one particular. Gregg's in- 
dictment chargeth, that the letters were ſent from the place 
where the venue is laid into parts beyond the ſeas (Ix partes 
tranſmarinas) to be delivered to the enemy ®, Henſey'e, with 
much greater propriety, and agreeably to the truth of the caſe, 
chargeth, that the letters were ſent, from the place where the 
venue Is laid, to be delivered in parts beyond the ſeas to, the 
enemy, As the letters never went abroad this was un- 
doubtedly the ſaſer way of laying the charge, 


Ster. 9. An aſſembly armed and arrayed in a warlike 
manner for any treaſonable purpoſe is be//um leuatum, though 
not bellum pereyſſim, Liſting and marching are ſufficient 
overt-a&ts without coming to a battle or action. 80 cruiſing 
on the King's ſubjects under a French commiſſion, France 
being then at war with us, was holden to be adhering to the 
King's enemies, though no other act of hoſtility was laid or 


proved, 


6 


* Greyg pleaded guilty to his inditment and was executed, See ſome as - | 
count of him in % Memoirs 2d vel. 5. 497 (10 St. Tri. Append. 77.) 
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Ster. 10, Attacking the King's forces in oppoſition te bi: CHAP, It, 


oct. 10. 
authority upon a march or in quarters is levying war againſt Anacking the 
the King, But if upon a ſudden quarrel, from ſome affront Ty. 40 408 
given or taken, the neighbourhood ſhould riſe and drive the 
forces out of their quarters, that would be a great miſdemea- 
nor, and if death ſhould enſue it may be felony in the aſſailants 
but it will not be treaſon, becauſe there was no intention 


againſt the King's perſon or government, 


Scr. 11, Holding a caſtle or fort againſt the King or his r 
forces, if actual force be uſed in order to keep poſſeſſion, is levy- ee — +» 
ing war, But a bare detuiner, as ſuppoſe by ſhutting the 
gates againſt the king or his forces, without any other force 
from within, Lord Hale conceiveth, will not amount to trea- 1 Hale 146, 
ſon: but if this be done in confederacy with enemies or rebels, 96. 
that circumſtance will make it treaſon z in the ane caſe under 
the clauſes of adhering to the King's enemies, in the other 1 Hale 168, 
under that of levying war, 80 if a perſon having the cuſtody 169. 
of a caſtle or fort deliver it up to the rebels or enemies, 
treachery and in combination with them, this is high treaſon 
within the act: in the former caſe it is levying war, in the 
latter it is adhering to the King's enemies, But mere cow» 
ardice or imprudence, though it might ſubje&t a commander 
in ſuch caſe to death by the martial law, will not amount to 
treaſon, 


Ster. 12, States In actual hoſtility with us, though no 30. 14, 
war be ſolemnly declared, are enemies within the meaning of 2888 bo 
the act: and therefore in an indictment on the clauſe of ad- though no by 
hering to the King's enemies it is ſufficient to aver, that the Þ* geclared 
prince or ſtate adhered to is an enemy, without ſhewing any 164.) 
war proclaimed z and the fact, whether war or not, is triable 
by the jury; and publick notoriety is ſufficient evidence of the 
fact, And if the ſubject of a foreign prince in amity with us 
invadeth the kingdom without commiſſion from his Sovereign, 
he is an enemy; and a ſubſe of England adhering to him 
is a traitor within this clauſe of the act. Or if an alien amy 

acteth 


Fata eat 


dec. 73, 
An * 48 


m 0 
charged and 
proved, 
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aRteth in an hoſtile manner againſt us under a commiMon from 
6 prince or ſtate at enmity with us, he is an enemy within 
the alt; and adhering to him le treaſon within this clauſe, 


8oifa ag of England maketh actual war on the King's 


allies engaged with him againſt the common enemy, as was 
the eaſe of the Stater-goneral In our wars againſt France In 
the time of King William and the late Queen, this Is adhering 
to the King's enemies, though no act of hoſtility ls com» 
mitted agalnſt the King or his forces: for by this the common 
enemy le ſtrengthened, and the King's aro weakened, 


ger. 13. In profecutions for theſe treaſons, as well as 
for that of compaſling the death of the King, an overt act of 
the treaſon muſt, as I have already obſerved, be charged in the 
inditment and proved, This rule is grounded on the words 


eaſe, Of the ſtatute, which belng « declaratory act muſt be ſtrictl 


W. n. « FD 


purſued, The words to this purpoſe are, „ When à man do 
„ compaſk &c,or if a man doth levy war againſt our Lord 
« the King in hls realm, or be adherent to the King's enemies 
« in his realm giving to them ald or comfort in the realm or 
« elſewhere, and thereof be [provablement, i, e. upon full 
« proof] attainted of open deed.” And therefore it will not be 
ſufflelent to alledge generally, that the defendants did levy war 
or adhere ; but in the former caſe it muſt be alledged, that 
they did aſſemble with a multitude armed and arrayed in a 
warlike manner and levyed war z and in the latter, acts of ad- 
herence muſt be ſet forth, 


But the particular fats done by the defendants or a detail 
of the evidence Intended to be given need not to be ſet forth 
in either caſe, The common»law, as 1 have already ſald 
upon a like occaſion, never required this exattneſh 4 and the 
ſtatute of King JFilliam doth not make It neceſſary to charge 
partieular facts, where It was not neceſſhry before, "This was 
agreed by the Judges at à conference on the caſes of Dawaree 
and Purebaſe before olted, M88, Tray and Denton, And in 
the caſes of Benfrad, and Anger, and Faughan before 
eltech and of the perſons concerned In the rebelllons of 1713 


and 19451 It was not thought neceſſkry, CHAP, 


. | * 
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CHAP, III. enar. ni. 


Touching the Ad of the 7 William III. c. 3. 
for regulating triali in Caſes of Treaſon and | 
_ Mifpriſion of Treaſon, 


ISHOP Burnet Inſormeth us, that this act paſſed after kae vel Il 
a long ſtruggle, — to the hopes and expectatien 4 76“ 


of the perſons then at the head of affalrs, «4 The deſign of It," 
he ſaith, „ ſeemed to be to make men as ſafe in all treaſon» 
« able practices as poſſible,” This is a grievous imputation 
on the perſons who forwarded the bill in either Houſe of Par» 
liament, and might have been but I belleve It was the 
language of many, and the of ſome of the party with 
which the biſhop ſtood connected, | 


Had the bill required two witneſſes to the ſame fact at the 
fame time, as his Lordſhip ſaith it did, it would Indeed have 
rendered men very ſecure in treaſonable pructiees : but then 
it will be difficult to reconcile this to what he ſalth In a few 
lines afterwards z for after ſetting forth the ſubſtance of ſome 
of the principal clauſes, particularly mat relating to two wit- 
neſſes to the ſame fact at the ſame thme, he addeth, „ All theſe 
« things were In themſelves Ju and reſonable : and If they 
« had been moved by other men and at another time, they 
« would have met with /ittle oppoſition," 


The bill did not come to the royal aſſent during the ſoſſlon 
It was brought into Parliament 1 for tho clauſe which requireth 
that all the peers ſhall be ſummoned upon u trial of @ peer 
for treaſon or miſpriſion of treaſon, a proviſion founded In 
ſound ſenſe and Rrict Juſtice, was added by the Lords, and the 
bill with that amendment ſent back to the Commons, who 
diſagroed to the amendment and ſo the bill dropped for that 
ſolllon. 


In a ſubſequent ſoon the Commons ſent up thelr own bill 
again, and the Lords added thelr clauſe, 4 which,” falth the 
hiſtorian, & was not eaſily carried; for thoſe who wiſhed 
« well to the bill looked on this as a devlee to loſe It, 67 ne 


« doubt 
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&« doubt it was; and therefore they oppoſed it: but, contrary | 
« to the hopes of the court, the Commons were ſo deſirous of 
« the bill, that when it came down to them they agreed to 
te the clauſe ; and ſo the bill paſſed and had the royal aſlent.” 


Some reflections might be made upon the ſpirit of faction, 
which poſſeſſed both ſides, in this competition of parties j but 
I forbear, and - to offer a few obſervations on the ſeveral 


parts of the act, 


Ster. 1. My firſt inquiry will be, what treaſons are within 
the act, and how the law ſtandeth with regard to thoſe which 
are not. By the general tenor of the act it extendeth to ſuch 
high treaſons only, „ whereby any corruption of blood may or 
« ſhall be made to the offender or his heirs, and to the miſpriſion 
« of ſuch treaſons,” 


The firſt and ſecond ſetiGhs are expreſly confined to thoſe 
treaſons, and the miſpriſion of them z and all the other clauſes, 
except thoſe relating to the trial of peers, and to the rejection 
of evidence of overt acts not laid in the indictment, uſe words 
of plain reference to the treaſons mentioned in the firſt and 
ſecond ſoRtions z and tho 13th ſection expreſly excludeth the 
treaſons of counterfeiting his Majeſty's coin , the great ſeal, 
privy ſeal, ſign manual and privy lignet, 

The caſe of petty treaſon therefore ſtandeth upon the foot 
it did before this act, and ſo do the treaſons which are expreſly 
excluded ; and all the treaſons created by acts ſaving the cor- 
ruption of blood ſtand likewiſe on the ſame foot, 


The ſtatutes ſaving the blood are, 5 Elia. c. 1. / 10, 11, 
13, concerning the papal ſupremacy: $ Alia. c. 11. 18 Eliz, 
6. 1. 8& 9 V. III. .. 25. and 15 & 16 Ge II. 4. 28, 
touching the coin, I do not recollect any more of that kind, 


Ster. 2. Having mentioned theſe acts ſaving the corrup- 
tion of blood, I will take notice of a remarkable difference in 
the wording of them, though ſomething foreign to the preſent 
inquiry, They all agree in ſaving the blood, but the acts 


— — 


— — 


(See Cubas caſe in Leach 39.) 


of 
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of Queen Elia. go farther and provide, That no forfeiture of CHAP, Ill. 


lands ſhall be but during the life of the offender. Theſe words 
are omitted in the act of King M illiam and in that of his pre- 
ſent Majeſty z and therefore, with regard to the treaſons created 
by theſe acts, the lands of the offender will be forfeited to the 
Crown, though the blood of the heir remaineth uncorrupted, 


In the caſe of felony, a bare ſaving of the corruptian of 
blood preſerveth the deſcent to the heir z becauſe in that caſe 
the Lord of the fee becometh intitled by way of mere eſcheat, 
propter dgfidtum ſanguiniz z and conſequently while the blood 
of the heir remaineth uncorrupted there can be no eſcheat, 
But in the caſe of high treaſon the forfeiture, ſometimes, but 
Improperly, called the Royal Eſcheat, accrueth to the Crown 
of whomſoever the land is holden, propter delictum tenenti: : 
and doubtleſs the offenco is not purged by ſuch ſaving clauſe, 
though the blood of the heir is ſaved, 


This diſtintion was taken in a cauſe in the Exchequer in 
May 170%, between Kirton j truſtee for Baron Lovell) and 
Horton and others, One Horten had a leaſe to him and his 
heirs during three lives, and was attainted for one of the trea- 
ſons touching the coin created by the 8th and gth of King 
IWilliam, 1 Lovell got a grant from the Crown of this 
leaſe, It was holden by Hard and Bury, Price diſſenting, 
that this leaſe was forfeited to the Crown, and decreed accord- 
ingly: and in January 1709 the deere was affirmed in Par- 
liament, by advice of all the juſtices of both benches, except 
Holt, who was abſent, and Powell, who diſſented, Trevor and 
Tracy held, that there is no difference between ſuch a leaſe 
and an eſtate of inheritance ; for the heir under ſuch a leaſe 
taketh by deſcent j to which Powell agreed: but moſt of the 
judges confined themſelves to the caſe of a freehold leaſe z 


9% 1 Halo ary 
right 117. 


and would not give any opinion with regard to an eſtate of in- ah." Tracy, aud 


heritance. 


Srer. 3. A queſtion may poſſibly be made, Whether the 
benefit of this act is to be extended to all treaſons working 
corruption of blood created by ſubſequent ali, wherein the 


$ 
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m. benefit of the act is not ſaved by ſpecial proviſoe; becauſe the 


ſome inſtances made expreſs proviſion for that purpoſe, I 
ſhould not have mentioned this as a matter of doubt, if Lord ® 
Hale had not in a ſimilar caſe, I mean touching the extent of 
the ſtatutes of Z. VI, entertained a doubt grounded on the 
fame preſumption. For my part, I think the benefit of the 
act ought to be extended to proſecutions for all manner of high 
treaſons, working corruption of blood and not within the excep- 
tions, though created by acts ſubſequent to it. The words of 
the act take in every poſlible caſe, * All and every perſon and 
& perſons that ſhall be accuſed and indicted for high treaſon;“ 
and the principles and views upon which the legiſlature pro» 
ceeded, as they are ſet forth in the preamble, will govern every 
future caſe under the like circumſtances z and the known rules 
of conſtruction oblige us to conſtrue an act ſo beneficial, as 
liberally as may be; that is, to extend it as far as the letter, 
and eſpecially the viſible ſcope and intention of it will war- 
rant us. 

Arguments founded on a general preſumption of the wiſdom 
and circumſpection of the legiſlature always will and ought to 
have their weight. It hath been ſaid, and many times with 
great propriety, that the making ſpecial proviſion in certain 
caſes by ſtatute implieth, that the law had not before provided 
for thoſe caſes; for the Parliament doth nothing in vain. This 
is a good general rule, but it is very well known not to be uni- 
verſally true. But admitting it to be ſo, yet many valuable pur- 
poſes, which wiſdom and a juſt concern for the publick welfare 
will ſuggeſt, may be anſwered by an expreſs proviſion, not in 
itſelf of abſolute indiſpenſible neeeflity : ſometimes for remov- 
ing doubts where different opinions have been entertained ; 
and at other times out of abundant caution for obviating doubts 
which poſſibly may ariſe. The inſtances of both kinds are 
numerous and need not to be mentioned in this place. One I 
will mention, becauſe it cometh very near to the preſent caſe, 
and naturally falleth into a diſcourſe concerning trials in caſe of 
high treaſon. 


——— 


* See 1 Hale 297, 324+ 2 Hale 287, 283. The learned author ſpeaketh 
With great uncertaiat, upon the queſtion, 
The 
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"The privilege of Peerage in theſe caſes is a right as uni- 
verſally known, and as well eſtabliſhed, as any right can poſſibly 
bei It is a conſtitutional right recognized by magna charta : 
and yet we find ſpecial ſavings of the right of Peerage in many 
of the acts of Purliament creating new treaſons about the time 
of the reformation, and down to the reign of Jamet the firſt 
though many of thoſe acts had before declared, that the offenders 
being convicted, according to due courſe of law, ſhall ſuffer and 


forfeit & j which rendered an $ proviſion ſaving the 


rights of Peerage quite necdleſs. 
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Theſe favings might poſſibly be inſerted out of abundant stunt. pl. Cor, 


caution, leſt it ſhould be argued, (there were, I doubt, in 
thoſe days tools of power capable of arguing,) that the - privis 


L. 3+ „ Is 


lege, being founded on immemorial uſage, could not take 


place with regard to treaſons created within time of memory. 
"They might, I ſay, poſſibly be inſerted to obviate that doubt: 
and with better colour of law and reaſon, they might be in- 
lerted in the Statutes for the trial of treaſons committed in 
foreign parts or on the high ſeas; in order to take the caſe of 
Peers out of the general words, by which new juriſdictione, 
unknown to the law, with power to hear and determine ſuch 
offences, were created. But even in theſe caſes the ſaving 
was, in my opinion, quite unneceſſary, unleſs by way of 
abundant caution, though I confeſs Stanford in the paſſage laſt 
referred to in the margin thinketh otherwiſe; for conſtitu- 
tional fundamental rights will not be abrogated by general 
words in ſtatutes made for ſpecial purpoſes, 


It is plain, that the legiſlature in ſucceeding times thought 
the ſaving clauſe unneceſlary in any caſe whatſoever ; for it 
is not inſerted in one act now in force creating a new treaſon, 
ſince the revolution ®, though in ſome of them proviſion is 
made for the trial of ſuch treaſons in any county within the 
kingdem, if perpetrated in foreign parts; and in the clauſe in- 
ſerted in the 7th of Queen Anne for the trial of foreign trea- 


— — — 


* The temporary acts againſt mutiny and deſertion made in Queen Anne's 
time have clauſes ſaving the rights of peerage with regard to the offences 
made treaſon or felony by thoſe acts; and alſo for giving the benefit of the 
th of King /Fi/liam to all perſons upon trials for ſuch treaſons. 


P ſons 


gW. III. c. 1. 
114 &14 2 
c. 3. 34 

c. 14. 17 G. II. 
c. 39. 


7 A. c. 31. f. 5. 
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ſons and treaſons committed on the high ſeas in the court of 


juſticiary in Scotland or by ſpecial commiſſion, in conformity 


to the ſtatutes of H. VIII. made for that purpoſe, there is 


no ſaving of the right of Peerage: but had the ſaving been 


judged abſolutely neceſſary it would have been inſerted in 
every act creating a new treaſon, and above all in that I laſt 
mentioned ; and likewiſe in every act creating a new felony ; 
for new felonies and new treaſons ſtand in this reſpect upon the 
By parity of reaſon I conclude, that if the legiſlature had 
thought it of abſolute neceſſity to ſave to the ſubject by ſpecial 
proviſoe the benefit of the act now under conſideration, ſuch 
proviſoe would have been inſerted in every ſtatute creating new 
treaſons ſince that time: but the acts of the 9 V. and 
3 & 4 Aus before referred to are the only acts now in force 
wherein I find it to have been done, | 


SECT. 4. When I ſay that the ſtatute extendeth to ſuch 
high treaſons only which work a corruption of blood, I would 
be underſtood to mean ſuch treaſons where the corruption of 
blood it not ſaved by Rlatute : for if high treaſon ordinarily 
working corruption of blood, (as all high treaſon doth where 
the blood is not ſaved by ſpecial proviſoe,) if ſuch treaſon be 
committed on the high ſeas, the defendant in @ proceeding di- 
rected by the ſtatute of H. VIII. will be intitled to the full 
benefit of this act, notwithſtanding it hath been doubted, I 


Salk. $5. 1Hale think without juſt grounds, whether a corruption of blood is 


354» 355* 


Sect. g. 
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wrought in that proceeding, 


SgcCT. 5. Before I conclude this inquiry touching the ex- 
tent of the ſtatute, I will juſt mention the offences of import- 
ing money counterfeit to the ſimilitude of Zng/{þ coing coun- 
terfeiting foreign coin legitimated by proclamation, and of 
importing ſuch coln. 'Theſe treaſons work a corruption of 
blood, and as ſuch are brought within the general purview of 
the act j and do not come within the /etter of the exception, 
which, in the caſe of coin mentions only the offence of coun- 
terfejting his Majeſty's eeln. Whether this beneflelal — 
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ſhall be extended to theſe treaſons, or whether by the rule of CHAP. zu. 


congruity they ſhall ſtand upon the ſame foot with the offenco 
of counterfeiting the coin of the kingdom, as in ſome caſes all 


treaſons concerning the coin do, —theſe queſtions will be very 


fit to be conſidered whenever the caſes ſhall happen, which 
probably will not be very ſoon, 

For proſecutions for the firſt of theſe offences have been 
very rare: and for the others there can be none, as things 
ſtand at preſent, till the Crown ſhall be adviſed to legitimate 
ſome ſpecies of foreign coin. I know of none now current 
among us that is legitimated, and moſt probably none will 
be; for if the offences of counterfeiting and diminiſhing fo- 
reign coin and of importing ſuch counterfeit and diminiſhed 
coin, which are great evils, and daily growing, were made 
more penal than they are at preſent, I know of no good end 


that could be anſwered by legitimating any ſpecies of it; on 


the other hand, I foreſee great inconyeniences which would 
attend it. 


As to the treaſons which are not within the act, 1 ſhall be Treafons not 
very ſhort in this place. Petty treaſon is intitled to the benefit Within the act. 


of the acts of the iſt and 5th of E. VI, as far as concerns the 
point of evidence; and by 1 & 2 Ph, and M. it is intitled to 
a trial according to the due courſe and order of common-law. 
The treaſon created by the 5th of Elia. already mentioned 
ſtandeth in both theſe reſpects upon the ſame foot. 


Ihe other treaſons not comprehended in the general words 
or excepted, relating to the coin and the ſeals &c, are likewiſe 
intitled to a trial according to the duc courſe and order of 
the common-law, and to all the advantages incident to that 
— of trial, which will be hereafter more particularly men- 

ed, 


I now proceed to the other parts of the act. 


I ſhall not conſider the ſeveral clauſes In the order they 
ſand, but, as far as I can, I will range them under the fol- 
lowing heads what privileges the priſoner is Intltled to, and 
what is Incumbent on him, previews to the trial, and what 
during the trial, The elauſes which do not fall under theſe 
heads will be laſt conſidered, 


P 3 ger. 
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Sscr. 6. The priſoner is to have a copy of the whole in- 


Copy of the in- dictment, but not of the witneſſes names, five days at leaſt 
dictment. 


* 


Counſel to be 
aſſigned. 


7 An. c. 21. 


4 St. Tri. 411 
bo 414+ 


before the trial, in order to enable him to adviſe with counſel 
thereupon, to plead and make his defence; his attorney, or 
agent, or any perſon on his behalf requiring the ſame, and 
paying reaſonable fees for the writing thereof, not exceeding 
5 5, for the copy of any one indictment. (Sed. 1.) 


And if he deſireth counſel, the court where he is to be tried, 
or any judge thereof, ſhall immediately upon requeſt aſſign 
him ſuch and ſo many counſel, not exceeding two, as he ſhall 
deſire: and ſuch counſel ſhall have free acceſs to him at all 
ſeaſonable hours, ( 1bid. ) 


He ſhall likewiſe have a copy of the panel of the jurors, who 
are to try him, duly returned by the ſheriff, and delivered to 


him two days at leaſt before his trial: and he "ſhall have the 


like proceſs to compel his witneſſes to appear for him at the 
trial, as is uſually granted to compel witneſſes to appear againſt 
priſoners in the like caſe, (Sed 7.) 


The 7th of the late Queen, whenever it ſhall fully take 
effect, will make ſome material alterations in the law touching 
copies of the indictment and panel; and therefore before I 
conclude ſome notice ſhall be taken of it. 


At common-law no priſoner in capital caſes was intitled to 

a copy of the indictment or panel, or of any of the proceedings 
againſt him. Many perſons, it is true, have upon their ar- 
raignment inſiſted on a copy of the whole indictment, but it 
hath been conſtantly denied. It was denied in the caſe of 
Lord Prefton and the two other gentlemen indicted with him, 
by the unanimous opinion of the judges preſent, who declared 
that it never had been granted, though frequently demanded, 
And Lord Pre/ton having ſaid that it was granted to Lord Nu 
Holt told him that he and ſome others of the judges preſent, 
who were of counſel for that Lord, did not adviſe him to de- 
mand itz « For, ſaith he, we knew he could not have it by 
« law,” Lord Preſton, not ſatisfied with this anſwer, prayed 
that counſel might be affigned him to argue that point ; which 
the 
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the court ynanimouſly refuſed, it being, they ſaid, „ that 
would not bear a debate. = 

The ſtatute of the 46 E. III, which her Wins input 
inſiſted upon by priſoners in the like caſe, was much preſſed 
in this. It is not in print among the Statutes, but an atteſted 
copy from the roll was read at the prifoner's requeſt, and is 
printed in the trial. It plainly relateth to ſuch records in which 
the ſubject may be intereſted, as matters of evidence upon queſ- 
tions of private right : and it enacteth, „That all perſons 
« ſhall for the future have free acceſs to them, and may have 
« exemplifications of them whether they make for or againſt the 
King.“ This was the opinion of the whole court. 

In the cafe of Charneck, King, and Keys, whoſe trials came 
on after the paſſing this act and about a fortnight before it took 
place, they were denied a copy of their indiftment; though 
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Ibid. 551, 552. 


they argued with a great deal of plauſibility, that they were 


within the reaſon and equity pf the act at that time, as much 
as they would have been if their trials had been brought on a 
fortnight later, 


In theſe caſes, and in the cafe of the aſſaſſines, whoſe trials 
came on before the commencement of the act, the priſoners, 
as ſoon as they had pleaded, had copies of the panels delivered 
to them; and their trials were poſtponed, that they might be 
better enabled to conduct themſelves with regard to their chal- 
lenges, But this the court declared to be matter of favour, 
and not of right: and counſel and folicitors were permitted to 
attend them in priſon previous to their trials. This likewiſe 
was an indulgence, which they could not claim of rid right, 
and which in bad times bath been generally denied. 


It will not, I hope, be thought ſuperfluous to have ſhortly 
ated how theſe matters (loud at commonelaw ; ſince all high 
treaſons not within the act, and all felonies, in which I include 
petit treaſon, ſtand in theſe reſpects upon the ſoot of common- 
law, 


Though the act mentioneth only the copy of the indict- 
ment, yet the priſoner ought to have a copy of the caption 
delivered to him with the indictment for this in many caſes 
is as neceſſary to enable him to conduct himſelf in pleading, 
as the other, This is now the conſtant practice, 


+ WY But 


Copy of the 
caption of the 
inditment, 
4 ts Tri. 6g 
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680.) 


F.xceptions to 
tho indictment. 
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But if the priſoner pleadeth without a copy of the captions 
as ſome of the aſſaſſines did, he is too late to make that ob- 
jeRion, or indeed any other objection that turneth upon a 
defect in the copy; for by pleading he admitteth, that he hath 
had a copy ſufficient far the purpoſes intended by the att: "= 

By the letter of the act the copy is to be delivered five days 
before the trial. But upon the true conſtruction of it, the 
copy after the bill is found, for till then it is no indictment, 
ought to be delivered five days before the day of arraignment 
for that is the priſoner's time for pleading : and the five days 
muſt be excluſive of the day of delivery and the day of ar- 
raignment . 80 with regard to the copy of the panel, the 
two days muſt be excluſive of the day of delivery and the day of 
trial; Theſe points have been long ſettled, and are.now mat- 
ters of conſtant practice. 


Though the words of the ſtatute are, that the — 
have a copy of the panel duly returned by the ſheriff, yet if the 
copy ſhould happen to be delivered before the return of the 
precept, which upon a bare commiſſion of oyer and terminer 
is commonly made returnable on the day intended for the trial, 
it will be ſufficient; for it ſatisficth the words of the ſtatute 
and anſwereth all the ends of it, 


The little tract intitled, & The Method of Trial of Com- 
« moners in Caſes of High Treaſon,” publiſhed in the year 
170g by order of the Houſe of Lords, directeth, that the ad- 
ditions of dwelling-places and profeſſions of the jurors be in- 
ſerted in the copy of the panel j but the act doth not require 
that exaCtneſs, and the practice is otherwiſe, 


If the priſoner would avail himſelf of any deſect in the indict. 
ment by miſwriting, miſpelling, falſe or improper Latin, he 
muſt take his exceptions, before evidence given, in open court 
theſe are the words of the att, (Seel. g.) 


* 


* Upon the commons which fat In Surry and lathe north for the trial of the 
rebels in the year 1746, the five days, as 1 have already fall, were likewiſe 
excluſive of an intervening Sund, that nut being thought a proper day for the 
priſoner's adviſing with his counſel or preparing for his defence. It was fo oy. 
dered upon a like commiſſion in the north in the year 1716 fur greater caution 
and to dbylate all dbjeAtions, But the ſtatute doth not require it. 

But 
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But though the aR is thus worded, the conſtrution of it 


be taken before plea pleaded: and in the caſes of Captain 
Vaughan already cited, and of one Sullivan at the Old Bailey 
October 1715, and of Mr. Layer, the court refuſed to hear 
fuch exceptions after plea. It is true, that in Cranburn's caſe 
the court did permit his counſel to take thoſe exceptions after 
plea, and in Rookwoed"s after the jury was ſworn: but it ought 
to be remembered, that theſe were indulgences to the priſoners 
upon a new act, and before the practice was ſettled to the con- 
trary, as it now is. 


I come now to the privileges the priſoner is intitled to dur - 
ing the time of his trial. 


Ster. 7. He is to have the aſſiſtance of his counſel through- 
out his trial, to examine his witneſſes, who are to be upon 
oath e, and to conduct his whole defence as well in point of 
fact as upon queſtions of law. (Seel. 1.) 


At common-law no counſel was allowed upon the iſſue of 
guilty or not guilty in any capital caſe whatſoever, 
upon queſtions of law ; and then only in doubtful, not in plain 
caſes, I am far from diſputing the propriety of this rule wttile 
it is confined to felony and the lower claſs of treaſons concern- 
ing the coin and the ſeals, I know many things have been 
thrown out upon this ſubject, and inconveniences, ſome real, 
ſome imaginary, have been ſuggeſted by popular writers, who 
ſeem to have attended ſingly to thoſe on one ſide of the queſ- 
tion: but it is impoſſible in a ſtate of imperſection to k 
clear of all inconveniences, though wiſdom will always dires 
us to the courſe which is ſubject to the ſeweſt and the leaſt 
and this is the utmoſt that human wiſdom can do, 


In ſtate-proſecutions, which are the objects of this act, 
and are carried on by the weight of the Crown and too often 
in the ſpirit of party, and are generally conducted by gentle. 
men of high rank at the bar, it is extremely reaſonable to allow 
the priſoner the aſſiſtance of counſel, to tho full extent of the 
act. But this the common-law did not allow, According] 
it was refuſed to every perſon concerned in the aflaſſination- 


—_— ——— 


— 


N. I. By 1 4 e, 9. the witneſſes for the priſune are to be upon oath 
in all caſes Hen er felony, 


P 4 plot, 
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nA. it. plot, whoſe trials came on efter this act had paſſed the royal 
aſſent, but before the commencement of it: and in Sir William 

87. Tri. G16, Parkins's caſe, the very day before the act took place, Holt 

19. faid upon the occaſion, « We muſt conform to the law at it ii 
« at preſent, not to what it will be to-morrow ; Mi are upon our 
« oaths ſo to 4. Counſel, as to matters of fact, was likewiſe 
denied to Lord Winton, and to Lord Lovat, being in the caſe 
of an impeachment, which is excepted ® out of the act. But 
all the priſoners I have mentioned had, through the benignity 
of the times, counſel to attend them in priſon previous to their 
trials. 


Upon the trial of iſſues which do not turn upon the queſtion 
of guilty or not guilty, but upon collateral facts, priſoners un- 
der a capital charge, whether for treaſon or felony, always 
were intitled to the full aſſiſtanee of counſel, Humpbry Staf- 
ford in the iſt of Hen. VII. had counſel on his plea of ſanc- 

ders. $14. tuary, Roger Fohnſon, whoſe caſe is before reported, had 

P, 46, counſel on the error in fact aſſigned by him for reverſing his 
outlawry, though in a caſe concerning the coin: and ſo had 
John — and every priſoner in the like caſe with him, 

ges the Report, upon the iſſue taken upon the ſeveral mutters alledged in the 

_—_— _ filed on the part of the Crown, purſuant to the act 

19 0. 11, 6.44. of the 19th of the King, 


ged. 8, Sxcr, 8, I come now to the head of evidence, which 
dene. divideth Itſolf Into two branches; What number of witneſſes = 
doth the aft require, and what matters may be given in . 
dence ; and though I have poſtponed the conſideration of this 
part of the act to this place, yet whatever will be ſaid with 
regard to the evidence at the trial muſt be applied to the evi» 

dence which ſhall be given on the indidtment, 


E. VI. & 14, I know a difference hath been taken in the conſtruction of 
& 5 EVI. c. 11. the ſtatutes of H. VI. andof Ph, and Ma, between the indictment 
- « * and the trial: but this diſtinction is entirely without ſoundation 

even upon the foot of thoſe ſtatutes, But the preſent act 


＋ 
= 


6—— 


® By the 20th of his preſent Majeſty counſel is allowed in the caſe of an im- 
peachment ; and with great reaſon, ſince the defendant is ſtruggling under the 
whole weight of the Commons of Great Britain, 

hath 
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hath not left room for that diſtintion, It enaReth, © That 
« no perſon ſhall be indiaed, tried, or attainted of high treaſon, 
hereby any cdrruption of blood may be made to the offen- 
« der or his heirs or of miſpriſion of ſuch treaſon, but upon 
« the oaths of two lawful witneſles ; either both to the ſame 
« overt act, or one of them to one and the other of them to 
« another. overt act of the ſame treaſon; unleſs he ſhall wil- 
« lingly without violence in open court confeſs. the ſame, or 
« ſhall ſtand mute, or refuſe to plead, or in caſey of high trea- 
« fon ſhall peremptorily challenge above the number of 35 of 
« the jury.“ (Set. 2.) 

* « Provided that any perſon, being indifted as aforeſaid for 
« any of the ſaid treaſons or miſpriſions, may be outlawed and 
« thereby attainted: and in caſes of the high treaſons afore- 
« ſaid, where by the law, after ſuch outlawry, the party out- 


« lawed may come in and be tried, he ſhall upon ſuch trial have 


« the benefit of this act.“ (Sed. 3.) 


And it farther enacteth and declareth, u That if two or 
« more diſtin treaſons of divers heads or kinds ſhall be al- 
„ ledged in one bill of Indletment, one witneſs to one of the 
« ſkid treaſuns and another witneſs to another of the (aid trea» 
« ſons ſhall not be deemed two witneſſes to the ſame treaſon 
« within the meaning of the act.“ (8, 4.) 


It hath been generally agreed, and, I think, upon Juſt grounds, 
(though Lord Ci4e hath advanced a contrary doctrine,) that at 
common-law ane witneſs was ſufficient in the caſe of treaſon as 
well as in every other capital cafe, The only difficulty hath 
been upon the conſtruction of the ſtatute of Ph, and Aa., 
whether that act hath repealed the ſtatutes of Ad. VI. ar far as 
they make two witngſſer neceſſary in all caſes of treaſon, 


It may poſſibly he judged needleſs at this time to enter far 
into this inquiry: but ſince the ſtatutes of F. VI, plainly ex- 
tend to petit treaſon, and the act now under conſideration as 
plainly doth not, it will not be time altogether miſpent to clear 
up this point; for petit treaſon ſtandeth in this reſpect ſingly 
on the foot of the ſtatutes of Ed. VI, 


I do 
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I do not find upon looking over the State Trials 6, that in 
Crown-profecutions any great regard was paid to the nts of 
Z. VI. for near a century after they were paſſed j or indeed to 
the common well-known. rules of legal evidence ] though the 
authors who wrote in thoſe days do ſometimes ſpeak of the acts 
as then in force, In the caſe of JI/liam Thoma, when they 
were undoubtedly in force, they were rendered quite nugatory 
by this very extraordinary reſolution, that owe witne/ſt of bit own 
Anowiedge, and another by hearſay FROM HIM, though AT THR 
THIAD OR FOURTH HAND, made two witneſſes or acouſors 
within the as 1 and In the caſe of Blr Nicholas Throckmarten, 
which came to trial the ſame term 4, no fort of regard was 
__ them j for though the priſoner ſtrongly Inſiſted an the 
fit of them, partleularly of that which regu th the witneſſes 
to be brought face to face upon the trial, the counſel for the 
Crown went on In the method formerly practiſed, reading exa« 
minatlons and confefflons of perſons ſuppaſed to be gecom= 
plices, ſame living and amgſheable, others lately hanged far the 


ſame treaſon, 


In many of the ſucceeding trials the priſoners were told, that 
the ſtatutes of &4w, VI. were repealed, particularly that which 
required two witneſſes face to face z that this law had been 
found dangerous to the Crown; that witneſſes may be pre- 
valled upon to unſay in court what they have ſaid upon their 
examinations ; that the conſeſſions of perſons accuſing theme» 
ſelves are the ſtrongeſt of all evidence againſt their accom» 
plices ; that their partners in guilt are the gents de lour con- 
dition the ſtatute of treaſons 4 ſpeaketh of; and that con- 
ſeſſions, though not __ by the party, are of equal weight 
with thoſe which are ſigned. This every man, who will do ſo 
much penance as to read over the State-trials during the reigns 
of Queen Eliz. and King Fames, will find to have been the 
doctrine and practice of the times: and I do not ſee, that the 
caſe of Sir Walter Raleigh, whoſe trial, having been long ſince 
printed and prefixed to his hiſtory, hath been more generally 


* 


® See the State Trials from the iſt of Queen Mary to the reſtoration. 

+ Theſe caſes came on in Eaffer Term 1 Mar. and the Parliament of the iſt 
and ad Ph. and M. did not meet till November following. 

t The words of the ſtatute are, Et de ceo ſoit provablement attaint==par gents de 
bur condition meaning plainly the judicium parium required by magna charta. 
(Sec 3 Inſt. 14.) | 
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read and cenſured — —— CHAP, 11h: 
excepting the viour attorney, oke. 
did in point of hardſhip Uſer from many of the former, 
In ſucceeding times, when people of all ranks and parties 
had In thelr turn been learning moderation In the ſchool of ad- 
verſity, light began to dawn upon us, Lord Ce, after his 3 lag. a4 tou: 
diſgrace at court had given him leifure for cool refledtion, was 
of opinion, that the ſtatutes of Ad; VI. touching evidence are 
not repealed by 1 @ a Ph, & Ae, that two witneſſes are Rill 
required in caſes of treaſon, not barely upon the [adichnenty 
which he ſtateth as an opinion entertained by ſame, but alſo 
upon the trial, IT'le, as far as 1 en collect from the paſſage 
I have elted, was the reſult of all ble ſearches Into this matter 4 
though he doth not In every part of the paſſage expreſh himſelf 
with that light and preciſion which the Importance of the ſub- 
Ject required, | 
In the eaſb of Mr, Love, Hale, who was counſel for him, In- + K. Trl. 14% 
ſiſted, that two witneſſes are neceſſary upon the trial In caſe of 173 194, 08d 
treaſon, upon the foot of the ſtatutes of AA, VI., net repealed, 
he faith, in point of te/fimony by the Aatute of Ph, & Ma. and 
one of the counſel on the fide of the proſbeutlon, who upon gie The, Wich 
the whole argued with candour, admitted, that the ſtatutes of ringion» 
Z. VI. are not repealed by that of Ph, & Ma, and that two 
witneſſes are ſtill neceſſary; but inſiſted, that one witneſs to 
one overt act, and another to another overt act of the ſame ſþe- 
cies of treaſon are two ſufficient witneſſes within the acts. This 
gentleman was the firſt I have met with who conſidered the point 
in this light; in which, as I ſhall ſhew preſently, it hath been 
conſidered ever- ſince the reſtoration. 


Hale in his ſummary is clear, that the ſtatutes of Ed. VI. gm. 262. 
require two witneſſes to the petit jury in the caſe of treaſon ; 
and this, faith he, ſtandeth notwithſtanding the ſtatute of the 
1& 2 Ph. & Ma, But in his hiſtory of the Pleas of the 
Crown he ſpeaketh more doubtfully, He faith in one place, 1 Hide 256. 
that it hath been holden by many that the ſtatutes of E. VI. 
are till in force notwithſtanding 1 & 2 Pb. & M. in another, J Hale 286. 
Chat two witneſſes are required upon the indictment, not upon 

the 
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Mar in. the il: in a third, after having (aid that It is agreed en all 
» Hale de hands that the ſtatute of Ph, & Af, taketh away the neeeſity of 


x Yale 306. 


P. 9. 


two witngſſo: on the trial, he proceedeth to conſider the opinion 
af thoſe who argued, that, the trial being the ſole object of that 
ſtatute, it did not take away the neceſlity of two witneſſes on 
the indictment, ſince the indictment = trial are in their opi - 


He then offereth many ſtrang reaſons, founded on great 
authority, againſt that diſtinftion ; and ſheweth, that the indict- 
ment ought to be conſidered as inſeparably incident to the trial 
and in truth a part of itz and concludeth thus, „ And thus the 
« reaſons ſtand on both ſides ; and though theſe ſeem to be 
« ſtronger than the former, yet in a caſe of this moment 
* it is ſafeſt to hold that in practice which hath leaſt doubt 
« and danger, efpecially in caſes of life.” Thus far the learned 
judge appeareth to have been doubtful at leaſt, to ſay no more. 
But in another paſſage ſpeaking of informations in capital caſes 
taken by magiſtrates upon oath, and in what caſes and under what 
reſtrictions they may be read in evidence, he faith, Though 
« informations upon oath taken before a juſtice of the peace 
« may make a good teſtimony to be read againſt the offender 
« in caſe of felony, where the witneſs is not able to travel, yet 
« in caſe of treaſon, where two witneſſes are required, ſuch an 
« examination is not allowable ; for the ſtatute requires, that 
« they [if living] be produced upon the arraignment. in the 
« preſence of the priſoner, to the end that he may croſs- 
« examine them.” The ſtatute his Lordſhip mentioneth can 
be no other than the 5& 6 E. VI. Some other paſſages I 
might have cited from the hiſtory of the Pleas of the Crown, 
where the learned author fluctuateth between two oppoſite opi- 
nions upon this point; but theſe are ſufficient, 


Kelyng reporteth, that, at a conference among the judges - 
preparatory to the trial of the regicides, it was agreed, that 
the law requireth two witneſſes in the caſe of treaſon ; 
but that one witneſs to one overt act of compaſſing, (for 
compaſſing the King's death was the treaſon then under 
conſideration,) and another witneſs to another act of com- 


paſſing, make two witneſſes of compaſſing. He afterwards 
ſpeaketh. 
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fpeaketh doubtfull this point z and at length faith, 
that it — to him ue common-law one witneſs was 
ſuficient in treaſon, and that the 1 & a Ph, & M. c. 10, bad 
repealed the flatuter of E. VI. 

At Lord Staffird's trial the neceſſity of two witneſſes was 
treated ad u point beyond all doubt. But his Lordſhip inſiſt- 
ing that there ought to be two to each overt ac, all the judges 
preſent delivered their opinions ſeriatim, and declared, that one 
witneſs to one overt act, and another to another overt act of 
the ſame ſpecies of treaſon, are two ſufficient witneſſes within 
the ſtatutes : otherwiſe no-government could be ſafe, if traitors 
had but craft equal to their villany, From that time the point 
hath been ſettled; and in the ſucceeding trials of that reign 
and the next, though many irregular things were done favouring 
of the times, this rule ſtill kept it's ground: and in all the 
trials after the revolution, before the act of the 7th of King 
William took place, it was ſtrictly obſerved, 

Having given this ſhort hiſtory of the difficulty which hath 
been founded on the ſtatute of Ph, and M., I will take the li- 
derty of offering my own thoughts upon it. 

I conceive that the clauſe upon which the doubt aroſe, That 
« all trials for any treaſon ſhall be according to the due order 
« and courſe of the common-law and not otherwiſe,” was in- 
tended in favour of the ſubject, not in the leaſt to his prejudice, 
It was founded in the ſame principle, and directed to the ſame 
ſalutary ends, which the ſtatute made but the year before, re- 
- ducing all treaſons to the ſtandard of the 25 E. III, had in 
view. By the one the ſubject was ſecured in his journey 
through life againſt the numerous precipices which the heat 
and diſtemper of former times had opened in his way; and the 
other reſtored to him the benefit of a trial by a jury of the pro- 
per county, with all the advantages of defence peculiar to that 
method of trial, where former ſtatutes had deprived him of it. 
This I apprehend was the fole intent of this clauſe, which will 
be better explained by what followeth. 


By 32 H. VIII. treaſons committed in Malis, or where the 
King's writ runneth not, were to be tried in ſuch ſhires and 
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by ſuch commiſſioners as the King ſhould appoint. By 33d of 
that King perſons committing treaſon, and confeſling it, and 
afterwards becoming Junatick, might be tried without being 
brought to anſwer, by the like ſpecial commiſſion in any county 
the King ſhould appoint; and by another act of the ſame year, 
perſons accuſed of treaſon or miſpriſion committed in England 
or elſewhere, being examined by three of the privy council and 
by them vehemently ſuſpefted, might be tried by ſpecial com- 
miſſion in any county the King ſhould appoint z and by the 
ſame act, the peremptory challenge in all caſes of treaſon and 
miſpriſion was abſolutely taken away. 


Theſe acts were derogatory to the due courſe and order of 
the common-law, and in many inſtances grievous to the ſubjeR, 
The judges have therefore conſidered them all as repealed by 
this general clauſe, ſo far as concerneth treaſons committed in 
England or Wales, By this conſtruction the trial by a jury of 
the proper county with a peremptory challenge of 35, which 
is with peculiar propriety called a trial according to the due 
courſe and order of the common-law, is reſtored, 


But the acts of the a8th and 35th of that reign for the trial 
of treaſons committed on the high ſeas or out of the realm, 
though they introduced a' method of trial new in thoſe caſes 
and unknown to the common-law, have not been holden to be 
repealed by this clauſe ; nor is the 35 H. VIII. repealed as far 
at it concerneth treaſon in foreign parts for theſe acts deprive 
the ſubject of no advantage for defence, to which he was before 
intitled : on the contrary, inſtead of a trial according to the 
courſe and order of the civil-law, they introduced a trial founded 
in the wiſdom and benignity of the common-law, with all the 
advantages for defence incident to itz except only in the point 
of locality, which the nature of the caſes would not admit of, 


But the privilege the ſubje& is intitled to under the ſtatutes 
of F. VI. of having the charge proved by two lawful witneſſes 
and thoſe brought face to face at the trial, « mighty ſafe-guard 


againſt oppreſſi ve proſecutions, was never intended to be taken 
5 away 
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this general clauſe z nor in truth did the legiſlature 
— | 
For by a ſubſequent clauſe o in the ſame ſtatuto it is provid» 
ed, That in all caſes of high treaſon concerning coin current 
« within the realm, or for counterfeiting the King's or Queen's 
« ſignet, privy ſeal, great ſeal, or ſign manual, ſuch manner 
« of trial and none other be obſerved and kept as heretofore 
« hath been uſed by the common-law of this realm, any law, 
« ſtatute, or other thing to the contrary notwithſtanding,” It 
will be extremely difficult to account for this clauſe, which is 
admitted on all hands to have taken away the neceſſity of two 
witneſſes in the caſes touching the coin and ſeals, if the former 
clauſe had done the fame in all caſes of*treaſon whatſoever z 
the latter clauſe was certainly inſerted to effect ſomething which' 
the former had not: but I think the next act maketh the mat- 
ter very clear if any doubt remaineth on this. It enacteth, 
that in the caſe of offences therein enumerated touching the 
coin the offenders « may be indicted, tried, convicted, or at- 
« tainted by ſuch-like evidence and in ſuch manner and form as 
« hath been uſed and accuſtomed within this realm, at any time 
« before the firſt year of our late ſovereign Lord King BE. VI.“ 
Here the matter of evidence, which appeareth to be the only 
point then in contemplation, is plainly expreſſed and extended 
by name to the trial as well as the indictment; and the very 
time when two witneſſes firſt became neceſſary in both caſes 
is pointed out, 


If the legiſlature did intend by the former act to take 
away the neceſſity of two witneſſes in all caſes of treaſon, 
whatſoever, why did it not ſpeak as plainly as it doth in this ? 
And on the other hand, if it was conceived that this was 
done by the general words of the former act, why is it done 
in ſpecial caſes in terms ſo expreſs by this? The different 
penning of two clauſes in one and the ſame act, and alſo 
of two ncts depending at the ſame time and which proba» 
bly paſſed the royal aſſent on the ſame day, convinceth me, 
that the legiſlature had in contemplation two different ob- 
jeQts, diſtinct in their nature and tendency and accordingly 


* Soo In Xyful's Stat, 1 a Ph and Ma c. 10. / 8. 13. both the clauſes at 
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n made en provi repel ue vo ho nature of 


I now return to the ſtatute of King len, 


Though It requireth two wltneſſbs to each treaſan, yet a col- 
lateral fact, not to the proof of the overt acts, may be 
proved by ene; for this ftatute confineth itfolf to the = 
0 he tran, the prey the overt «lt; and the ſtatutes of 
. * 1 * 2 mo a wes * ** 
gullty of . a e on W mu 
underſtood of overt a8 s. 


This difference, between the proof of overt acts and of col- 
lateral facts, was taken by Lord Aal in the caſe of Captain 
Vaughan, who inſiſted and called witneſſes to prove, that he 
was a ſubject of France born in the dominions of the French 
King, The counſel for the Crown called witneſſes to prove, 
that he was born in Jreland; and his counſel inſiſting that 
there was but one credible witneſs to that fact, Hole ſaid, 
« That is no overt act, if there be one witneſs to that it is 
„ enough; there need not be two witneſſes to prove him a 
« ſubject, but here are more.“ His confeſſion was likewiſe 
given in evidence as to that fact; but it appearing, upon croſs- 
examination, to have been made the night he was taken and 
when very drunk, and the fact of his birth in Ireland being ab- 
ſolutely denied by him the next morning upon his examination 
taken before a magiſtrate, little regard ſeems to have been 7 
to his confeſſion. 


The caſe of a confeſſion mas willingly and without vio- 


| lence is excepted in this act and in both the ſtatutes of C. VI.: 
but there is a difference in the wording of theſe ſtatutes, 


which I have thought did merit conſideration ſo far as to 
warrant a different conſtruction of them, The words of 
this act are, « unleſs the party ſhall willingly without vio- 
& lence in open court confeſs the fame,” The words in open 
court the ſtatutes of E. VI. have omitted, "Theſe words ſeem 
to have been inſerted in order to carry the neceſlity of two 
witneſſes to the overt acts farther than the ſtatutes of 
F. VI. were formerly thought to carry it: for the conſtrue- 
tion of theſe ſtatutes hath been, that a confeſſion upon an 
examination of the party, taten out of court and before 4 


rate 
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rate er Need baving autbarity te take ſueb examination 
— 50 > two witneſſby, ls evidence of Itſolf 
ſumelent to convict, without farther proof of the overt acts 
for, fay the books, ſuch confeſſion putteth the caſe ent of the 
Aatuto, it fatiifieth the Aatute + and by confeſſion ds not meant 
a confeffion before the Judge upon the priſaner's arraignment, 
but upon his examination before a magiſtrate 4 for, ſalth Ce, 
the words, without violence, mean willingly without any 
torture, and the Judge Is never preſent at any tarture, neither 
upon the priſoner's arraignment was ever any torture of- 
fered, 


Hut in the year 1716 at a conference among the judges, 
preparatory to the trial of Francis Francia, at which the at» 
torney and ſolicitor general, who were to condudt the proſecu= 
tion the next day, lent their aſſiſtance, no regard ſeemeth to 
have been paid to the authorities I have cited; for it was then 
agreed, that upon the foot of thoſe acts of E. VI. by confeſſion 
is meant only a confeſſion pen the arraignment of the party, 
which, it was ſaid, amounteth to a conuiction. 

Upon the trial of John Berwick in 1746, this opinion, 
which, I confeſs, I had never heard of before, though I be- 
lieve ſome of the judges had ſeen it, was cited and much 
urged by the counſel for the Crown; and a MS, report of it 


was produced, of which I ſoon afterwards was favoured with 
a copy“. 


In the caſe of Francis Willis the counſel for the Crown 
called a witneſs to prove what the priſoner had ſaid to him 
touching the ſhare he had in the treaſon he then ſtood charged 
with. The priſoner's counſel objected to this ſort of evidence, 
and inſiſted, that by this a& no confeſſion, except it be made 
in open court, ſhall be admitted in evidence : but the judges 
preſent were very clear, that ſuch confeſſion is evidence ad- 
miſſible, proper to be left to a jury, and will go in corroboration 
of ther evidence to the overt acts; though it might be till a 
diſputable point, whether a confeſſion out of court, proved b 
two witneſles, is of itſelf ſufficient to convial, Upon this la 


8 


. 
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* Evidence of a confellion was holden ſufficient by the learned judges who 


ſat upon the commlilion in the north lu the ſame ſummer, upon the authority 
of this opinion. | 
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point none of them, except Chief- Baron Mara, delivered any 
direct opinion: his words are, 4A confeſſion ſhall not ſupply 
« the want of a witneſh, there ball be two witneſſes ta the treaſon 
« notwith/anding ; but to ſay it ſhall not be given in evi- 
* dence, there is no ground for it. The attorney-general 
admitted, that two witneſſes are neceſſary beſides the con- 
feſſion, The ſolicitor is more explicit and faith, “ He (the 
« priſoner) ſhall not be convicted on a trial without two laws 
« ful witneſſes, that is the thing provided for, It was to ex- 
« clude a precedent that had been ſettled in Tong's caſe,” (the 
caſe already cited from Kelyng and Hale,) & but it was not 
« deſigned to exclude all confeſſions, That was evidence at 
« law, and always muſt be ſo, The deſign of the act was to 
« exclude confeſſions from having the force of a conviction, 
« unleſs it were in a court of record; and to prevent a con- 
a ſeſſion proved by two witneſſes from * a ſufficient ground 
1 for a conviction.“ 


| In the argument in the caſe of ////lir, the caſes of Vaughan * 
and of one Smith alias May were cited, Yaughan's caſe hath 
been already mentioned. The caſe of Smith was at an ad- 
miralty- ſeſſion in June 7 An. upon an indiAment for adher- 
ing to the Queen's enemies on the high ſeas, He made 
Alienage his defence, as Vauban did; and his confeſſion, that 
he was an 'Engli/bnen-born was holden to be admiſſible evi- 
dence by Trevor, Powell, Pein, Tracy and Bury, though his 
counſel inſiſted on this act of the 7th of King William. In 
that caſe it was ſaid by the court, that the 7th of King /#illiam 
was to prevent a confeſſion being concluſive evidence of the 
very overt aft, not to take away that fort of evidence of c- 
lateral matters; and Yaughan's caſe was cited and relied 


In truth, with regard to all collateral fats not conducin 
to the proof of the overt acts, 1 think we may (afely lay it k 
down as u 2 rule, that whatever was evidence at com- 
mon»law i» till good evidence under the ſtatute; which, as 1 
lald before, Is confined to the proof of the overt acti. , 
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The reader ſees, that opinions have been various touching CHAP, 11k 


the ſufficiency of this ſort of evidence: but perhaps it may be 
now too late to controvert the authority of the opinion in 19 16, 
warranted, as it hath been, by later precedents, All I inſiſt on 
is, that the rule ſhould never be carried farther than that caſe 
warranteth, never farther than to a confeſſion made during the 
ſolemnity of an examination before a magiſtrate, or perſon hav- 
ing authority to take it; when the party may be preſumed to 
be properly upon his guard, and appriaed of the danger he 
ſtandeth in, Which was an ingredient in the caſe of Francia, 
and of Gregg cited in the argument on Francia's caſe z and 
in all thoſe already cited which came- in judgment before the 
ſtatute of King William. 

For haſty. confeſſions, made to perſons having no authority 
to examine, are the weakeſt and moſt ſuſpicious of all evidence. 
Proof may be too eaſily procured, words are often miſ-reported, 
whether through ignorance, inattention, or malice, it mattereth 
not to the defendant, he is equally affected in either caſe; and 
they are extremely liable to miſ-conſtrution : and withal 
this evidence is not, in the ordinary courſe of things, to be 
diſproved by that ſort of negative evidence, by which the proof 
of plain facts may be and often is confronted, 


The diſtinction I aim at between confeſſions made upon an 
examination of the party by a magiſtrate or perſon having 
authority to examine, and haſty unguarded declarations made 
in the hearing of perſons having no ſuch authority, may pro- 
bably reconcile what fell from the court and the King's eoun - 
ſel in Millu caſe already mentioned, with the opinion in 
Prancia's ſince, in the caſe of Willit, no examination was 
had before « magiſtrate or perſon having authority to exainine, 
as there was in the other, 


I would not in any thing I have ſuld be underſtood to ar- 
rulgn the proceedings in the caſe of Bertvich before mentioned, 
He was found in a prifon aſligned by the Duke, after the 
ſurrender, to the officers In the rebel-garriſon, and ts none 
but offer, whither he went with the reſt of them, He ap- 
peared among them and took the rank of an officer, Theſe 
fafts, together with hls declarations, all proved by two wit« 
neſſes, were, I think, very Ia conſidered by two learned 
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judges not as a bare confeſſion after the fat, but as an evi- 
dence upon the ſpot and in the very ſcene of action. And with 
regard to the proceedings in the North already mentioned, I 
doubt not the learned judges went upon good grounds; the eir- 
cumſtances of each caſe, which I am not apprized of, be 
duly conſidered. . 


The wording of theſe acts touching confeſſions, & unleſs 
« the party ſhall willingly and without violence confeſs the 
« ſame,” ſuggeſteth a matter which I will juſt mention, The 
common - law knew of no ſuch engine of power as the rack or 
torture to furniſh the crown with evidence out of the priſoner's 
mouth againſt himſelf or other people, It was, as Lord Cole 
informeth us, firſt brought into the tower by a great miniſter 
in the time of A. VI., directly, ſaith he, again/f law, and can- 
not be juſtified by any uſage but in fact it was practiſed, though, 
I believe, ſparingly, and never, ſaith King Fame: *, but in caſes 
of high treaſon, for more than a century afterwards +, 


This accounteth extremely well for inſerting the words, 
without violence, in the ſtatutes of E. VI, I cannot fo eaſily 
account for them in that of King William, 


SncT, 9. This act in ſubſtance ſolloweth the rule which 
had already taken place with regard to the neceflity of two wits 
neſſus to the ſame treaſon, but it goeth fartherz and, leſt 
the priſoner ſhould be ſurpriſed or confounded by a multi» 
plicity and variety of facts, which he is to anſwer upon the 


® Seo K. James 1 * edit, 1609, %. 130. 

+ At the trial of the Karle of Jr and Keulen, the Attorney- gene- 
ral * extolleth the great clemency of her Majeſty towards the conſpirators, 
that none of hem were put % the rack or torture 4 and acknowledgeth the 
neſt of God texwards bers nnd bis J, judgment upon the prifoners, that the truth 
had been revealed by the witnelſes 40, Heu rack or torture of any of them. 

A ſtrain of adulation, to ſay no worſe of it, nauſeous and ſordid, highly 
unbecoming a gentleman of the 292 eſpecially one who well knew 
and hath Informed his readers, any Kind of torture in that caſe would 
have been utterly _ 

When Felon upon his examination at the caunell-board declared, as he had 
always done, that no man living had E Hun to the murder of the Duke 
of Puckingbam or knew of his intention, the Biſhop of Landon (aid to him, # If 
« you will not confeſs you wft go to the rack,” The man replied, © 1f & muſt 
« he ſo, I know not whom 1 may accuſe in the extremity of the torture, 
« Niſhop CLaud perhaps or any Lord at this board,” Sound ſenſe In the mouth 
of an enthuſtaſt and a ruſtian | 

Laud having propoſed the rack, the matter was ſhortly debated at the board, 
and it ended in a reference to the judges; who unanimouſly reſolyed that the 
rack cannot be legally uſed, 


ſpot, 
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ſpot, it enacteth, „ That no evidence ſhall be admitted or CHAP, ut. 


given of any overt act that is not expreſly laid in the indict- 


« ment againſt any perſon or perſons whatſoever,” (Sea, B.) 


The ſenſe of this clauſe I take to be, that no overt act 
amounting ts a di/tin#? independent charge, though falling un- 
der the fame head of treaſon, ſhall be given in evidence, unleſs 
it be expreſly laid in the inditment ; but ſtill, if it amounteth 


to a direct proof of any of the overt acts which are laid, it may 


be given in evidence of ſuch overt acts, 


In the caſe of Ambroſe Rookword, who was indicted for 
compaſling the death the King, two of the overt acts 


charged were, that he and others met and conſulted the pro- 


per means for way-laying the King, and attacking him in his 
coach ; and alſo that they agreed to provide forty men for that 
purpoſe, The counſel for the Crown offered to give evidence, 
that the priſoner produced to one of the conſpirators a liſt of 


the names of a ſmall party which was to join in the attempt, 
and of which he was to have the command, with his own name 


at the head of the liſt as their commander, This evidence 


was oppoſed by the priſoner's counſel, becauſe that eireum- 
ſtance was not charged in the indictment; and this clauſe of 
the act was much preſſed ; but the court ſaid, that this cir- 
cumſtance, if proved, amounting to a direct proof of the overt 
acts which were laid, viz, the meeting and conſulting how to 
kill the King, and their agreeing to provide forty men for that 
purpoſe, and falling under the ſame ſpecies of treaſon, was very 
proper to be given in evidence; and in Major Lowick's caſe 
they declared, that if the circumſtance of providing forty men 
not been laid, it might notwithſtanding have been given 
in evidence, for it was a direct proof of the firſt overt act, vis. 
the meeting and conſulting the proper means to kill the 
King» 
The ſame rule was laid down in the caſe of Mr, Layer. His 
correſponding with the pretender, though not laid, and though 
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made treaſon by the 12th and 13th of King iliam, was 


given in evidence; for it directly tended to prove one overt 


at that was laid, viz, his conſpiring to depoſe the King 
| and 
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CHAP, 1. and to place the pretender on the throne. The like rule was 
My Ropor, 9% given in the caſes of Deacon and Sir John Madderburn on 


the ſpecial commiſſion in Surry 1746. 


On the other hand, in the caſe of Captain Yaughan, pron 
an indictment for adhering to the King s enemies on the high 
ſea, the overt act laid was his cruizing on the King's ſubjects 
in a veſſel called the Loyal Clencarty : the counſel for the Crown 
offered evidence to prove, that he had, ſome time before, cut 
away the cuſtom-houſe barge, and had gone a-cruizing in her, 
This evidence was oppoſed by the priſoner's counſel, and, after 
ſome debate, rejected by the court: for, were it true, it was 
no ſort of proof, that the priſoner had cruized in the Loyal 
Clencarty ; which was the only fact he was then to anſwer for, 


The rule of rejecting all manner of evidence ip criminal 
proſecutions that is foreign to the point in iſlue is founded on 
ſound ſenſe and common juſtice, For no man is bound at the 
peril of life or liberty, fortune or reputation, to anſwer at once 
and unprepared for every action of his life, Few even of the 
beſt of men would chooſe to be put to it, And had not thoſe 
concerned in ſtate - proſecutions, out of their zeal for the publick 
ſervice, ſometimes ſtepped over this rule in the caſe of treaſons, 
it would perhaps have been needleſs to have made an ex- 
preſs proviſion againſt it in that caſe; ſince the common law 
grounded on the principles of natural juſtice hath made the 
like proviſion in every other, 


The clauſes in the act, which do not fall under either of the 
heads I have ſpoken to, come now to be conſidered, 


Ster. 10. The roth and 13th ſections make proviſion for 
a more equal and indifferent trial of Peers and Peereſſes in 
caſes of treaſon and miſpriſion. Ihe miſchief recited is, That 
in the trial of a Peer or Peereſs THE MAJOR VOTE is ſufficient 
for condemnation or acquittal j whereas, ſaith the act, in the trial 
of a cemmoner a jury of twelve freebelders muſt all agree in their 


verdiet, I doubt this was not the real miſchief, becauſe the el 
c 
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itſelf is open to the ſame. The major vote is Rill ſufficient 
and muſt be ſo; and if the method of trial in the court of the 
Lord High Steward was in contemplation, as I conceive it 
was, yet even there, though the major vote is ſufficient, the 
majority muſt conſiſt of twelve or more. 


The real miſchief, cautiouſly paſſed over, I take to have 
been, that in the trial of a Peer in the court of the High 
Steward the Peers-trizrs were a ſelect number returned at the 
nomination of the High Steward, and the priſoner was in 
every caſe debarred the benefit of a challenge, This was the 
real miſchief, and it was in many caſes ſeverely felt, Accord - 
ingly the act applieth the proper remedy ; for it enacteth, 
« That, upon the trial of any Peer or Peereſs for treaſon or 
« miſpriſion, all the Peers who have a right to ſit and vote in 
« Parliament ſhall be ſummoned twenty days before the trial to 
« appear at ſuch trial z and that every Peer ſo ſummoned and 
« appearing ſhall vote in the trial of ſuch Peer or Peereſs,” 
having firſt taken the oaths appointed by the act o. 


The next clauſe provideth, (That neither this act nor any 
« thing therein contained ſhall any way extend or be conſtrued 


« to extend to any impeachment or other proceedings in Parlia- 
« ment in any lind whatſoever,” (Set. 12.) 


The words of the laſt clauſe are very general, and ſeem to 
exclude every proceeding in full Parliament for the trial of a 
Peer in the ordinary courſe of juſtice, But that conſtruction 
was rejected in the caſes of the Earls of Kilmarneck and Cro- 
martie and of the Lord Balmerinoz and accordingly all the 
Peers and Lords Spiritual were ſummoned; and thoſe Lords 
who appeared having taken the oaths appointed by the act, 


the biſhops upon the day the trial came on, after making the 


uſual proteſtation, withdrew z and the priſoners, before their 
arraignment, were informed by the High Steward, that they 
were intitled to the benefit of this act in it's full extent. 


ai 


— 


ges the conference between the Lords and Commons upon this clanſe in 
Kinni's 34 vel. p. bas, Both Houſes plainly underſtood the clauſe to reſer 
to the trial of a Peer in the court of the Lord High Steward, 
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Moo. 51 849. 
(11at. 136, u.) 
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CHAP. Nl. 


The ſummoning the Lords Spiritual to the trial of thoſe 
Lords was, I apprehend, a prudent caution, in order to obviate 
a doubt, that might otherwiſe, at that critical time, have ariſen 
from the words of the ſtatute, which, as I before obſeryed, are 
very general. But, general as they are, I do not conceive, that 
they made that meaſure, though extremely prudent, abſolutely 
and indiſpenſibly neceſſary ; for general words in a ſtatute muſt 
be controuled by the upparent intent of the legiſlature z they 
muſt in conſtruction be adapted to caſes then in contemplation, 
and to every other proviſion in the ſtatute, ſo as to render the 
whole one uniform conſiſtent rule, 


I will now in a few words apply this obſervation to the pre · 
fent caſe, | 


The act provideth, that every Peer ſo ſummoned and ap- 
pearing ſhall vote in the trial, By voting in the trial muſt, 
as I apprehend, be meant voting throughout the trial, voting as 
a competent judge in eyery queſtion that ſhall ariſe during the 
trial z and, above all, in the grand queſtion for condemnation 
or acquittal, Now upon this laſt queſtion the biſhops cannot 
vote z though it hath been reſolved, and practice hath eſta» 
bliſhed the rule, that in a proceeding in full Parliament in a 
caſe of blood, they may, if they chooſe it, vote upon all previous 
queſtions . But in a proceeding in the court of the High 
Steward, which, I conceive, this clauſe of the ſtatute had prin- 
cipally in contemplation, and to which no mere ſpiritual Lord 
was ever ſummoned or could be, no queſtion but for acquittal 
or condemnation is the ſubject of any vote for in all points of 
law or practice the High Steward giveth the rule as ſole judge 


in the court. 


To conclude this head, the act may, with propriety enough, 
be ſaid to regulate the proceeding in both courts, that of the 
High Steward and that in full Parliament; but it doth nor 


alter the nature and conſtitution of either, Conſequently, 


it doth not give to the Lords Spiritual any right in caſes of 
blood, which they had not before; what concluſions ſoever 
men of interloping buſy talents may hereafter be tempted to 


* See the Lords“ Journal 13th and 14th May 1679, in the caſe of Lord 
Danby and the popiſh Lords. 


draw 
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Araw from it, or from this precedent ; which, as I ſaid þefore, Af. ut. 
| js founded in great wiſdom for obviating doubts, which might 
have ariſen, and proceeded from the ſame prudential motives 


from which the acts I have already cited for ſaving the rights of Yeo Lol. g of : 


the Peerage did, The meaſure in both caſes was extremely ß 
right but not of abſolute indiſpenſible neceſſity, 


SxcT. 11. By the $th and 6th ſections of the act no pro- .d. 1 
ſecution ſhall be for any of the treaſons or miſpriſions within Limit of 
tha act, committed in England, Malu, or Berwick upon Tweed, 
unleſs the bill of indictment be found within three years after 
the offence committed j fave in caſes of aſſaſſination attempted 
on the perſon of the King by poiſon or otherwiſe, 


This limitation is by the letter of the act confined to the 
ſouthern parts of Great Britain, and before the union it could 
not be otherwiſe, But I conceive, that by the general tenor 
of the 7 An. it is extended to treaſons of the like kind com- 
mitted in Scotland: it was fo underſtood at the time of the 
rebellion in 1715 and therefore after all the proceedings upon 
the ſpecial commiſſions in England were over, another ſpecial 
commiſſion went into Scotland merely for the finding bills of 
indictment in the proper counties and ſtewarties, in order to 
prevent the limitation taking place, 


Ser. 12, I will now conſider the elauſes in the yth of go . 
Q. Anne, which I before hinted at, The 11th ſection of that 8 
a& proyideth, 4 That when any perſon is indifted for high 4.41. . 
t treaſon or miſpriſion of treaſon, a liſt of the witneſſes that 
hall be produced at the trial for proving the ſaid indict- 
* ment, and of the jury, mentioning the names, profeſſion and 
« place of abode of the ſaid witneſſes and jurors, ſhall be 
« given at the ſame time that the copy of the indictment is 
4 delivered to the party indicted ; and that copies of all in- 
« dictments for the offences aſoreſaid with ſuch liſts ſhall be 
« delivered ten days before the trial, and in the preſence of two 


# or more credible witneſſes,” 


This 


* 
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CHAP. . This proviſion will, as the caſe now ſtands, take place upon 


the death of the pretender. Whether it may not be proper to 


$:e 17 Geo. II. poſtpone the effect of it to the death of his ſons, upon the ſame 


6+ 39+ 


motive that the clauſe. in this act touching the corruption of 
blood upon an attainder for high treaſon hath' been poſtponed 
to that event; or indeed whether it ſhould be ſuffered to take 
place at all muſt be ſubmitted to better judgments. But ſome 
objections have occurred to me, which I will mention. 


ess Geo. NT, No proviſion is made with regard to the treaſons not com- 


2. 53 f. 3.) 


prehended within the general purviow of the 7th of King 
William or by name excepted out of it, The words of the 
act, « Indicted for high treaſon or miſpriſion of treaſon,” are 


large enough to take in all manner of high treaſons and miſpri- 


ſion of treaſon, and undoubtedly they will be fo underſtood ; 
for this act will be conſidered as one of thoſe which merit a 


liberal conſtruction. 


When this clauſe ſhall take place no high treaſon or miſpri- 
ſion of treaſon, not even thoſe concerning the coin, can poſſibly be 
tried in the circuit, nor at the Old Bailey, without great delay 
and double expence: for the copy of the indictment cannot 


be delivered before it is found by the grand jury, they make 


the bill preferred to them an indictment by finding it; and * 
clear days, excluſive of the day of 27 and the day of trial 

and of intervening Sundays, which is the preſent practice founded 
on the 7th of King William, will carry the affair much beyond 


the time allowed for any aſſizes or ordinary gaol-delivery in the 


kingdom. 

The furniſhing the priſoner with the names, profeſſions, and 
places of abode of the witneſſes and jury fo long before the 
trial may ſerye many bad purpoſes, which are too obvious to 
be mentioned. One good purpoſe, and but one, it may ſerve. 
It giveth to the priſoner an opportunity of informing himſelf of 
the character of the witneſſes and jury. But this ſingle advan- 
tage will weigh very little in the ſcale of juſtice, or ſound po- 
licy, againſt the many bad ends which may be anſwered by it. 
However, if it weigheth any thing in the ſcale of juſtice, the 
Crown is intitled to the ſame opportunity of ſifting the cha- 
racter of the priſoner's witneſſes, 

1 : Equal 
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Equal juſtice is certainly due to the Crown and the publick. HA. m. 


For let it be remembered, that the publick is deeply intereſted 
in every proſecution of this kind that is well founded. Or 
ſhall we preſume, that all the management, all the practiſing 
upon the hopes or fears of witneſſes lyeth on one ſide? It is 
true, power is on the ſide of the Crown, May it, for the fake 
of the conſtitutional rights of the ſubject, always remain where 
the wiſdom of the law hath placed it! But in a Government 
like our's and in a moſt changeable climate, power, if, in cri- 
minal proſecutions, it be but ſuſpected to aim at oppreſſion, 
y difarmeth itſelf, It raiſeth and giveth countenance 
to a ſpirit of oppoſition, which falling in with the pride or 
weakneſs of ſome, the falſe patriotiſm of others, and the 
ſympathy of all, not to mention private attachments and party- 
connections, generally turns the ſcale to the favourable ſide, 
and frequently againſt the juſtice of the caſe, 


END OF THE DISCOURSE 
ON HIGH TREASON, 


DISCOURSE Il. 


INTRODUCTION. 
a = To THE 
DISCOURSE on HOMICIDE. 


SHALL conſider the law touching homicide under the 
following diſtinctions. 
It is either occaſioned by accident, which human prudence 
could not foreſee or prevent. 
Or it is founded in juſtice, 
Or in neceſſity, | 


Or it is owing to a ſudden tranſport of paſſion, which, through. 
the benignity of the law, is imputed to human infirmity. 


Or it is founded in malice. 


Before I procced to theſe matters I think proper to premiſe 
a few things. 


1. In every charge of murder, the fat? of Milling being fix Mallee pro» 
proved, all the circum ſtances of accident, neceſſity, or inflrmity are ſumed. 


to be ſatisfaorily proved by the priſoner, unleſs they ariſe out of 

the evidence produced againſt him z for the law preſumeth the (14. Raym 
fact to have been founded in mallee, until the contrary appear 3%777) 
eth. And very right it le, that the law ſhould ſo preſume, 

The defendant in this Inſtunee ſtandeth upon Juſt the ſame 

foot that every other defendant doth : the matters tending to 

Juſtify, exeuſe, or alleviate muſt appear In evidence before he 

can avall himſelf of them, 


a: In every caſe where the point turneth upon the queſ· 838 
tion, whether the homicide was committed wilfully and mallel- 'Y 
ouſly, or under circumſtances juſtifying, excuſing, or alleviat» 
ing) the matter of fadt, vis, whether the fadti raged by Way 
i / —— neuſe, or alleviation are trus, is tha proper 

only province of the jury, But whether, upon a ſuppo- Province of the 
ſition of the truth of facts, ſuch homicide be juſtified, an- (d raym, 
cuſed, or alleviated muſt be ſubmitted to the judgment of 1491- 
the court; for the conſtruftion the law putteth upon fads 7 771) 


| | | ated 


— 1 
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ſtated and agreed, or found by a jury is in this, as in all other 
caſes, undoubtedly the proper province of the court, In caſes 
of doubt and real difficulty it is commonly recommended to the 
Jury to ſtate facts and circumſtances in a ſpecial verdict, But 
where the law is clear, the jury, under the direction of the 
court in point of law, matters of fact being till left to their de- 
termination, may, and, if they are well adviſed, always will find 
a general verdi&, conformably to ſuch direction. 


Ad queſtionem juris non reſpondent juratorer, 


3. When the law maketh uſe of the term Malice afore- 
thought, as deſcriptive of the crime of murder, it is not to be 
underſtood in that narrow reſtrained ſenſe, to which the mo- 
dern uſe of the word Malice is apt to lead one, @ principle of 

nes to particulars for the law by the term Mallee in 
this inftance meaneth, that the fact hath been attended with 
ſuch circumſtances as are the ordinary ſymptoms of a wicked, 


depraved, malignant ſpirit, 


In the caſe of an appeal of death, which was antiently the 
ordinary method of proſecution, the term Malice is not, as I 
remember, made uſe of as deſcriptive of the offence of murder 
in contradiſtinftion to ſimple felonious homicide, The prece- 
dents charge, that the fact was done nequitty & in felonid, which 
fully taketh in the legal ſenſe of the word fatice, The words 
fer malitiam and malitiori our oldeſt writers do indeed fre- 
quently uſe in ſome other caſes; and they conſtantly mean an 
ation flowing from a wicked and corrupt motive, a thing 
done male anime, mald conſcientid, as they expreſy themſelves, 
Of which many inſtances might bo given, I will mention one 
or two, 


The method of proceeding in antlent times In a cafe of 
robbery or lareiny, where the ſtolen goods were found upon 
the defendant, was, that If he alledged that he bought them 
of another, whom he named and vouched to warranty, the 
vouchee, if he appeared and entered Into warranty, was to 
ſtand in the place of the defendant pro bene & mals, Brac» 


ten (peaking of this matter ſalth, [ntrat guandegus in —— 
funem & warrantum alignis malitioss & por fraudem & per 


mereedem, fient campio conduftitinro—=Fleti, on the ſama ſub- 
jet, after ſtating the caſo of the hired champlon In Brees 
| ton's 
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M's words, putteth another ſimilar to lt. A petſon in holy 
orders entereth into warranty for hire, but refuſeth to take his 
trial before lay-judges propter privilegium clericale, In this caſe, 
ſaith he, the warranty availeth nothing, “ Ft clericus gaole pro 
e malitid committetur & redimatur,” 


The legiſlature hath likewiſe frequently uſed the terms malice 
- and-maſiciehſfly in the ſame general ſenſe, as denoting u wicked, 
perverſe and incorrigible diſpoſition, 
The ſtatute de malgfustoribus in part reciteth, that thoſe 21 E. I. Nat, . 
treſpaſſers did frequently refuſe to yieldAhemſelves to juſtice z 
4 imme malitiam ſuam proſequends & continuands"! did flee or 
ftand upon thelr defence, * 

The 4 and 3 Pb. and M4, enacteth, That every perſbn ©. 4. 
« that ſhall maliciouſly command, hire, or counſel any perſon to 
« do any robbery=—and being arraigned ſhall and mute of ma» 
« lice,” The word In both parts of the act plainly importeth 
in general a wicked, perverſe, and incorrigible diſpoſition, 


| Numbeeleſs inſtances of the like kind might be produced, 
which, I doubt not, every attentive reader hath obſeryed, But 
theſe are ſufficient, | ” | "mM 


In the ſame latitude are the words malice aforethotight to be 
underſtood in the ſtatutes which ouſt clergy in the taſe of 
wilfal murder. The mains animur, which is to be collectrd 
from all circumſtances, and of which, as I before fald; the 
court and not the Jury is to Judge, |v whut bringeth the of 
fence within the denomination of wilful malicious murdor; whats 
ever might be the Immediate motive to it; whether It be done 
as the old writers expreſs themſelves, ( ird vel odio, vel cauſd 
« [ucri,” or from any other wie ke or miſchievous incentive, 


And I believe moſt, If not all the caſes, which In our books 
| aro ranged under the head of imp/ied malice, will if carefully ad- 
verted to, be found to turn upon this ſingle point, that tho fat 
hath been attended with ſuch elreumſtances as carry in them 
the plain indications of an heart regardleſs of ſocial duty and fa« 
tally bent upon miſchief e. b 44 


W TO PTE m d 
— 


nue 


r 


* The word weitis Is uſed In the ſame general ſenſe in the heſt Roma 
authors and in the cyl law, N * Calvin's lexivan jui id, of Indeed any other 
approved diftionary, Verb, Ax. But 1 think it much faf yr to cantul 

own books for the ſenſe of terms made uſe of in our law, 8d Lui 
1487, Kth 146, 137, ($1144 770. 4 Rl, Rep. 461) 
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3 Inſt, 56, 
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I proceed now to the ſeveral ſpecies of homicide, as they 
fall under the diſtinctions before mentioned. 


CHEAP L 


Homicide occaſioned by Accident, which human 
Prudence could not foreſee or prevent, impro- 
perly called Chance-medley. 


HIS ſpecies of homicide is where a man doing a law- 

ful act without intention of bodily harm to any 
and uſing proper caution to prevent danger, unfortunately hap- 
peneth to kill. A variety of caſes coming within this deſerip- 
tion of homicide involuntary and merely accidental have been 
put by the writers on the ſubject, which it is not neceſſary 
for me to repeat in this place, It will be of more general ſer- 
vice to ſtate the ſeveral reſtrictions and limitations, under which 
this rule is to be conſidered, which will make the true extent 
of it better underſtood, 


Ster. 1. In order to bring the cafe within this deſcrip- 
tion, the act upon which death enſueth muſt be lawful : for if 
the act be unlawful, I mean if it be ma/um in ſe, the caſe will 
amount to felony, either murder or manſ] as cireum- 
ſtances may vary the nature of it, If it be done in profecu- 
tion of a felonious intention it will be murder, but if the intent 
went no farther than to commit u bare treſpaſs, ter: 
though, I confeſs, Lord Cute feemeth to think otherwiſe, 


I do not intend to enter into a long detail of caſes 
within this rule, or any others which I ſhall lay down, I will 
content myſelf with a few plain inſtances: for I have neither 
leiſure nor inclination to give the reader a common-place of 
what other writers have ſais. My deſign is, as far as I am able, 
to reduce every ſubject I treat of to it's principles; and the 
caſes I cite are intended merely by way of illuſtration. 

A ſhooteth at the poultry of B, and by accident killeth 
a man; if his —— at ae nrr:; 


or HOMICIDE. 
be collected from circumſtances, it will be murder by reaſon of 


that felonious intent; but if it was done wantonly and without 
that intention it will be Barely thanſlaughter, 


The rule I have laid down ſuppoleth, that the ddt fron which 


death enſued was malum in ſe : for if it was barely malum probi- 
bitum, as ſhooting at game by a perſon not qualified by ſtatute- 
law to keep or uſe a gun for that purpoſe, the caſe of a perſon 
ſo offending will al under the une ral as that of a qualified 
man; for the ſtatutes prohibiting the deſtruction of the game, 
under certain penalties, will not, in a queſtion of this kind, en- 
hance the aceident beyond it's intrinſick moment. 


Ster. à. Death enſuing from accidents happening at ſports 
and recreations, ſuth recreation being inndcent and allowable, 
falls within the rule of excuſable homicide, Lord Hale indeed 
ſeemeth to be of opinion, that perſons playing at cudgels or 
foils, or wreſtling by conſent; if death enſueth from a blow, 
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1 Hale 475. 


gect. 3. 
At ſports and 
recreat' ens. 


4 Hale 472, and 


Sum, $7» 


puſh, or fall given in thoſe exerciſes, ought Wie ener | 


of this rule. This opinion he groundeth upon a principle very 
true when properly applied z but he ſeemeth in this place, I 
ſpeak it with great deference, to be miſtaken in the 
of it, « He, ith the learned judge, that voluntarily and know- 
« ingly intends hurt to the perſon of « man, though he intend 
« not death, yet if death enſues, it excuſeth not from the guilt 
Ut of murder, or manſlaughter at leaſt ; as if A. intends to beat 
« . but not to kill him, yet if death enſues, this is murder or 
u manſlaughter, as the cireumſtances of the cafe-tmppen,” 


If A. intendeth to beat B. in anger or from proconceived 
malice, and death enſueth, it will doubtleſs be no excuſe, 
that he did not intend all the miſchief that followed ; for 
what he did was malam in ſe, and he muſt be anſwerable for 
the conſequence of it, He certainly beat him with an in- 
tention of doing him ſome bodily harm, he had no other 
intent, he could have no other; he is therefore anſwerable 
for all the harm he did. But is this the caſe of perſons who 
in perfect friendſhip engage by mutual conſent in any of 
thole recreations for a trial of ſkill or manhood, or for improve» 

R 2 ment 
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DISCOURSE: I. 


ment in the uſe of their weapons? Here is indeed the appear - 
ance of a combat, but it is in reality no more than a friendly 
exertion of ſtrength and dexterity for the purpoſes I have men- 
tioned. And, which taketh the caſe out of the general rule laid 
down by the learned judge, and entirely diſtinguiſheth it from 
that he putteth by way of illuſtration, bodily ha wat not the 
mative on tither fide, I therefore eannot call theſe exerciſe un- 
lawful ; they are manly diverſions, they tend to give ſt 

fem, and rag and may fit people for defence, publick us 
well as perſonal, in time of need. I would not be e 
{6 ſpenk here of prize-fighting and publick boxlng- matches, or 
any other exertions of courage, ſtrength and activity of the like 
kind, which are exhibited for lucre, and can ſerve no valuable 
purpoſe, but on the contrary encourage & (pitlt of idleneſy and 
debauchery ] for theſe diſorders will, I conceive, fall under 2 
quite different conſideration, 


As ing, foils I Geng det nor, unn ln ens hid 
that I know of; that it is not lawful for a gentleman to learn 
the uſe of the ſmall· ſword j and yet that eannot be learned with - 
put practiſing with foils, - The learned judge in the paſſages 
laſt referred to citeth two caſps againſt this exerciſe, The 
fuſt is not particularly ſtated, and therefore I ſay nothing to it. 
The other, Sir Jobn. Ghiche/ter's caſey doth not in my opinion 
conclude to the point in queſtion ; for there was in fat no play- 
ing AT rolls in that caſey Sir Jabn paſſed at his ſervant with 
his ſword in the ſcabbard, he parried with a bedſtaff;, and in 
the heat of the exerciſe the chape of the ſcabbard fle off, and 
0 ſervant was killed by the point of the ſword. Sir Jobn 

ht not to have uſed a deadly weapon with fo little caution, 
The e chape was likely enough to be beaten off in the violence of 
the play, and if that ſhould happen, death, or fome great bodily 
harm muſt enſue.” He did not uſe that degree of circum- 
Tpeion which common prudence would have ſuggeſted; and 
therefore the fact, ſo cirtum/anced, might well amount to man- 
Naughter, though the exerciſe itſelf with proper weapons might 
have been otherwiſe lawful. © | 
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ST HOMtTCHDE. 
- The learned judge mentlonech the caſe of publick jouſts and 
tournametits Withbut the command of the King, as falling within 
the ſame rule with the exerciſes Juſt mentioned: but the caſes 
differ greatly; for publick jouſts and tournaments drew a great 
concourſe of high ſpirits and warm blood into the field, /m- 
bliet mt always content with the publick trangnility, and ſeldom 
mding without ſome bloodſhed, And for that reaſon, I preſume, it 
wit, that even in thoſe days of chivalry they were deemed un“ 
lawful aſſemblies, unleſs by ſpecial licence from the Crown, 


A man at the diverſion of cock-throwing at ſhrovetide, which 
hath too long prevailed, miſſed his aim; and a child looki 
on received a blow from the ſtaff, of which he ſoon died. „ 
ance in the elreult ruled it manſlaughter, It le u bar 
unmanly cuſtom, frequently productive of great diſorders, dan» 


gerovs to the byſtanders, and ought to be diſcouraged, 
Snow. 3. If an action unlawful in itſelf be done deliberately 
and with intention of miſchief or great bodily harm to partic 
or of miſchief. indiſcrimiaately, fall it where it may, and dea 
enſue againſt or beſide the original intention of the party, it will 
be murder. But if ſuch miſchievous intentian doth not appear, 
which is matter of fact and to be collected from circumſtances, 


* 


and the adt was done heedlefsly and incaygioully, it will be man · 
ſlaughter, not accidental. death, the act upon which 
death enſued was unlawful, ; 


Under this head I will mention a caſe, which, through the 
ignorance or lenity of juries, hath been ſometimes brought 
within the rule of accidental death, It is where a'blow aimed 
at one perfon, lighteth upon another and killeth him. This 
in a looſe way of ſpeaking may be called accidental with re- 
gard to the perſon who dieth by a blow nat intended againſt 
HIM, But the law conſidereth this caſe in a quite different 
light. If from circumſtances it appeareth, that the injury in- 
tended to A,' be it by poiſon, blow, or any other means of 
death, would have amounted to murder ſuppoſing him to 
have been killed by it, it will amount to the fame offence 
if B. happeneth to fall by the fame means. Our books ſay, 
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that In this cafe the malice egreditur perſinam. But to 

more intelligibly, where the injury — againſt A yo 
ceeded from a wicked, murderous, ar miſchievous motive, the 
is anſwerable far all the conſequences of the ion if 
enſueth from it, though it had not it's effect upon the 
perſon wham he intended to deſtroy, The melitia I have al- 


ready explained, the heart nay of ſocial duty and delibe= 


rately bent upon miſchief, and 3 py the guilt of — 
party is juſt the ſame in the one I the archer, 

the other hand, if the blow intended nſt 4, and hg 

on B. aroſe from a ſudden tranſport of paſfion, which in cafe 
had died by it would have reduced the offence to manſlaughter, 
the fact will admit of the ſame alleviatian if 9. ſhould happen 
to fall by it, ; 


$8cT, 4. Aenne Gre ths uch Ge EE 
enſyeth be lawful or innocent, it muſt be done in a proper 
manner and with due caution to prevent miſchief. Parents, 
maſters, and other perſons, having authority in foro demeſtico, 
may give reaſonable correction to thoſe under their care; and 
if death enſueth without their fault, it will be no more than ac- 
cidental death. But if the correction exceedeth the bounds of 
due moderation, either in the meaſure of it or in the inſtrument 
made uſe of for that purpoſe, it will be either murder or man- 
laughter according to the circumſtances of the caſe. If with 
a cudgel or other thing not likely to kill, though improper for 
the purpoſe of correction, manſlaughter. If with a dangerous 
poten ma way noe 


the age and ſtrength of the party, murder, 


This rule touching due caution ought to be well conſidered 
by all perſons following their lawful — clpecially ſuch 
from whence danger may probably ariſe. 

Workmen throw ſtones, rubbiſh, or other things from an 
bouſe in the ordinary courſe of their buſineſs, by which a 
perſon underneath happeneth to be killed. If they look out 
and give timely warning beforchand to thoſe below, it will 
be accidental death, If without ſuch caution, it will * 
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to manſlaughter at leaſt, It was u lawful act, but done in an 
improper manner *, 

It is indeed ſaid in Xrbag +, that If this be done In the 1 Ke, 42 
fireets of Londen or other populous towns, it will be man» 
Naughter notwithſtanding the caution I have mentioned is uſed, 
But this will admit 2 limitation. If it be done early in 


the morning, when few or no people are ſti and the ordi- 
nary caution is uſed, I think the party is exc But when 
the ſtreets are full that will not ſuffice; for in the hurry and 
noiſe of a crowded ſtreet few people hear the warning or ſuffi» 
ciently attend to it, 


A perſon driving a cart or other earrings happeneth to kill, 
If he ſaw or had timely notice of the miſchief likely to enſue, 
and yet drove on, it will de murder ; for it was wilfully and 
deliberately done. Here is the heart regardleſs of ſocial duty, 
which I have already taken notice of, If he might have ſeen 
the danger, but did not look before him, it will be manſlaugh- 
ter for want of due circumſpection. But if the accident hap- 
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* Male 474, 


I Hale 476. 


in ſuch a manner that no want of due care could be 


imputed to the driver, it will be accidental death, and the driver 
will be excuſed, | 


1 need not ſtate „ 
this head; theſe are ſufficient. But I cannot paſs over one re- 
ported by Kelyng, becauſe I think it an extremely hard caſe, and 
of very extenſive influence. A man found a piſtol in the ſtreet, 


Kel, 41. 


which he had reaſon to believe was not loaded, having tried it 


with the rammer ; he carried it home and ſhewed it to his wife ; 
and ſhe ſtanding before him he pulled up the cock, and 
touched the trigger. The piſtol went off and killed the wo- 
man. This was ruled manſlaughter, 

It appeareth, that the learned editor was not ſatisfied with 


the judgment. It is one of the points he in the preface to 
the report recommendeth to farther conſideration. 


Admitting that the judgment was ſtrictly legal, it * to 
ſay no better of it, ſummum jus. 


I cannot help ſaying, that the rule of law I have been con- 
ſidering in this place, touching * conſequence of taking or 
4 not 


Ch. Juſt. Holt. 


M, lell. 1. c. 6, 
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not taking due precaution, dotn not ſeem, to be ſuffigiently, 
. tempered with mercy. Manſlaughter was formerly a capital 
+» offence, as I ſhall hereafter ſhew; and even the forfeiture of 
| 1 and chattels upon the foot of the preſent law is an heayy 

ke upon a man, ruilty, it is true, of an heedleſs incautious 
conduct, but fn other reſpects perfertly innocent: and where the 
rigour of lav bordereth upon in uſtice, mercy ſhould, if pol- 
ſible, interpoſs ih the adminiſtration, It is not the part of 
Judges to be perpethally hunting” iter  forfeltures,” tbhero the 
bart is h fm guilt. They are miniſters appointed by the 
Crown for the ends of publick juſtice ; and ſhould have written 
on their hezrts the ſolemn engagement his Majeſty is under 
4 to. cauſe la and cc in oy to be executed in all his 
« judgments,” 


This I have" id upon a rene that the Jubhniche'? re- 
ed dy Kelyng was ſtrictly legal.” T think it was not; for 
the law in'theſe caſes doth not require the utme/? caution that 
can be uſpd; it is ſuckeient that a reaſonable precaution, what 
is uſual and or idacy in the like caſes, be taken. In the cafe 
juſt mentioned of workmen throwing rubbiſh from buildings, 
the ordinary eaution of looking out and giving warning by 
outcry from above will excuſe, though doubtleſs a better and 
more effectual warning might have been given: but this ex- 
cuſeth, becauſe it is what is uſually given, and bath been 
ſound by long experience, in the ordinary courſe» of things, to 
anſwer the end. The man in the caſe under conſideration 
examined the piſtol in the common way; perhaps the rammer, 
which he had not tried before, was too ſhort and deceived him : 
but having uſed the ordinary caution, found to have been ef- 
ſectual in the like caſes, hg ought to have been excuſed, 


I have been the longe? upon this caſe, becauſe accidents 
of this lanientable kind may be the lot of the wiſeſt and 
the beſt of mankind, and moſt commonly fall amongſt the 
neareſt friends and relations: and in ſuch a caſe the for- 
feiture of goods, rigorouſly exacted, would be heaping af- 
fiction upon the head of the afflicted, and galing an 
heart already , wounded paſt cure, It would even aggra- 
yate the loſs of a brother, a parent, 4 _ or E 
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] once upon the circuit tied + lan for the death-of is 
wife.by the like. accident. - Uppn a Sunday morning the man 
and his wife went a mile or two from home with ſome neigh- 
bours to take à dinner at the houſe of their common friend. 
Ne carried his gun with him, hoping, to meet with ſame di- 
verſion by the way z but before he went to dinner he diſcharg 
it, and ſet it up in à private place in ls friend's houſe. | 
dinner he went to.church, and-in the evening returned home 
with his wife and neighbours, bringing bis gun with him, 
which was carried j into the room where his wife was, ſhe hav- 
ing brought it part of the way- He taking it up touched the 
trigger, and the gun went off and killed his wife, whom, he 
dearly loved. It came out in evidence, that, while the man 
was at church, a perſon belonging to the family privately took 
the gun, charged it and went after ſome game; but before the 
ſervice at church was ended returned it /railed to the place 
whence he took it, and where the defendant, who was ignorant 
of all that had paſſed, found it, to all appearance as he left it. I 
did not inquire, whether the poor man had examined the gun be- 
fore he carried it home; but being of opinion upon the whole 
evidence, that he had reaſonable grounds to believe that it was 
not loaded, I directed the jury, that if they were of the ſame 
opinion they ſhould acquit him: and he was acquitted,” / 


SECT. 5. Accidental death, which happeneth without the 
intervention of human means, induceth a forfeiture, which the 
ignorance and ſuperſtition of antient times called a Deodand. 
Theſe forfeitures were part of the caſual revenues of the 
Crown; and the value, when found by the coroner's inqueſt, 
was put in charge to the ſheriff, in order to be levied on the 
ville where the accident happened; and was paid into the 
hands of the King's almoner to be applied to Nous. uſes for 
the ſoul of the deceaſed. 

This ſorfeiture, which is not now applied to e 


uſes, is ſtill part of the revenue of the Crown, unleſs where 


vis 
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NAH i. Lords of franchiſes are Intitled to It by grant for be man ev 
1 ln 114,  Preferibe to It, or to the goods of felons of themſelves, or other 
1 Mae 4 Ffelonty or outlaws happening within his royalty. 


I have nothing to add to what other writers have fald 
touching deodands more than ta obſerve, that as this for- 
feiture to have been originally founded rather in the 
ſuperſtition of an age of extreme ignorancy'than in the prih« 
elples of ſound reaſon and true policy, It hath not of late years 
met with great countfnance in Meiner. ball > und when 
Juries have taken upon them to uſe a judgment of diſcretion, 
not ſtrictiy within their province, for reducing the guantum of 
the forfeiture, (I wiſh the temptation to it was taken out of 
their way,) the court of King's Bench hath refuſed to inter- 
poſe in favour of the Crown or Lord of the franchiſe. 


It hath frequently interpoſed it's authority as ſovereign co- 
roner in this caſe, and alſo in the caſe of ſuicide, in favour of 
the ſubjeft and to ſave the forfeiture, but will not do it in either 
Caſe to his prejudice; and herein it proceedeth upon the fame 
principle of equitable juſtice, that the courts of Z#/q/minſter-. 
ball conſtantly do in refuſing to ſet aſide 8 wrong verdict 
given in favour of the defendant in a criminal caſe, or in an 
hard action, though it is done every day where a wrong verdict 
| goeth againſt him, | „ n 
| (3 Barnard, 82, In the caſe of the King and Rolfe coroner of Kent, which 
1 116.) came on in Mich. and Hil. the 5th of the King, the coroner's 
| inqueſt found, that A. B. ſitting on his waggon accidentally 
| fell to the ground, and that, the horſes drawing the waggon 
| forward, one of the forewheels cruſhed his head; of which he 

inſtantly died; and then concluded, that the wheel, on which 
they ſet a fmall value, only moved to his death. A motion was 
made, in behalf of Mr. Mempeſſon Lord of the franchiſe, for 


quaſhing this inquiſition, upon affidavits tending to ſhew, that 
the cart and horſes were equally inſtrumental ; which indeed 
the finding of the jury did ſufficiently imply : but the court 
was very clear, that neither this court nor the coroner can 
oblige the jury to conclude otherwiſe than they have done, 
and would not ſuffer the affidavits for quaſhing the 13 
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fitlon to be read. A like caſe came on in Ach. the ngth ef thh conan f. 
King, the King againſt Grew coroner of Aiddleften, The 
coroner's Jury, upon view of the body of a perſon killed 
the like accident, found, that one wheel of the waggon 
moved to the death, The court, on motion: in behalf of the 
Lord of the franchiſe, granted a rule for ſhewing cauſs why 
the inquiſition ſhould not be quaſhed for this miſdehaviour of 
the jury, On the day for ſhewing cauſe Mr. Aſume Campbet, 
counſel for the Lord of the franchiſe, informed the court, that 
upon looking into precedents he was ſatisfied he could not ſup- 
the rule, and thereupon it was diſcharged, The caſe of tho 
ing and Regt was mentioned an this occaſion, and greatly 
relieq on, 


CHA R H. 
Homicide founded in Juſtice. 


Ster. 1, HE execution of malefaftors under ſentende f «ea, x. 
| death for capital crimes hath been conſidered Execution of 
by former writers as a ſpecies of homicide founded in neceſſity. 
I think it hath with propriety enough been fo conſidered; for 
the ends of government cannot be anſwered without it. Lord , He 496 
Hale hath treated this ſubjeR pretty much at large: and as it 302. 
is not a matter of very general concernment, and as few queſ- 
tions are likely to ariſe upon it, I refer the reader to what the 
learned judge hath ſaid upon the ſubject. One of his rules 
indeed ſeemeth to want ſome explanation : that the execution Mak 
ought net to — the judgment; for F it doth, the officer 1 Hale 446. 
will be guily of fo at leaſt, if not of murder, 
This is a good general rule, but not univerſally true. If 
the officer of his own head, and without warrant, or the colour 
of authority, varieth from the judgment, he may be criminal 
to that degree the learned author mentioneth ; for he wilfully 
and deliberately acteth in defiance of law, and in ſo doing 
ſheddeth the blood of a man, whoſe perſon, till execution 
is done upon him in à due courſe of Juſtice, is equally * 


an DISCOURSE "If 
CHAP-I1. the protection of the law with every other ſubject. But if the 
officer hath a warrant from the Crown for beheading # perſon 
under ſentence of death for felony; or a woman for treaſon of 
any kind, and payeth obedience te it, this, I conceive, would 
5 1. 52, 211. not be criminal. Lord Ci indeed doth ſay, that a warrant 
| from the Crown for an execution vtath varying from the judg- 
ment is illegal, becauſe the King cannot alter the judgment, 
though he may, by his prerogative, remit one part, and leave 
the affender open to the other; as, faith he, in the cafe of high 
treaſon, decapitation being part of the judgment, the law is ſa- 
tisfied, the judgment is ſubſtantially executed, if that be done, 
though every other part is omitted; and Hale ſeemeth to agree 
with him, ; # (ol: 
That the Crown may remit part of the judgment is cer- 
tainly true, and would ſilence every doubt in the caſe of high 
treaſon atleaſt, if hanging and beheading' were ingredients of 
every judgment for that offence: hut In the caſe of wome 
(4 u. Tl. 15) beheading Is no Ingredient In thöe Judgment 4 and yet ladies 
diſtinaion have been, for many ages paſt, by warrant from 
Crown beheaded for that 3 The execution In thi 
| Inſtance totally varleth from the judgment] and yet 1 do not 
knew, that thoſe executlons have been eſteemed illegal! nor 
ean J reeellect a ſingle Inſtauee where a lady of diſtinRtiai 
arc een burnt for high treaſon z and, with regard to thoſe 
aferlor rank who have been burnt, It Is well known, that they 
have generally been ſtrangled at the ſtake by the exeeutlanen— 
before the fire hath reached them, theugh the letter of the 
Judgment le, 1 (hall be burnt in the fire %% they are 
\ - "This the ſheriff doth, of knowingly permitteth, without 
warrant from the Crown cuſtom — hdving given a kind 
of fendt leon te a practice founded In humanity and hot repugs 
wank o any rule of ſubſtantlal Juſtiee, 1 remember ene anti 
lyit ane [Inflanes te the contrary Which will be mentlened in 
5. 43% lt's proper place. Heheading Is MEI ne Ingredient In thy 
Wi iow, 40% damen for felony ! and yet perſpny of diſtinction have, for 
Nuit ages paſt, been by the Uke warrants beheaded for that offence j 
* and nobody hah complained or thought the execution illegal. 
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ue diſtinction therefore between 'a total alteration and a cu u. 
remiſſion of part of the judgment will not wholly ſolve the 

difficulty, if any difficulty there be; though a partial ſolution 

may ſometimes ſerve. to ſave appearances. But this: matter 
feemeth to lie in a, very, narrow, compaſs, The King ene 

by his prerogative, vary, the executian, ſo as to aggravate, the, 

puniſhment beyond the intention of the law. Thus far the rule, 

that the King cannot alter the judgment is true: but, it doth 
not follow from thence, that he, who-undoubtedly can. * 
pardon the offender, cannot mitigate his puniſhment with re- 
gard to the pain or infamy of it. Will ir be fuld, that, becauſe 
the crown cannot go beyond the letter of the law in point of 
rigour,' it's merey is likewiſe ſo bounded ?- By no means; for 
the law proceedeth in both caſes with a perfect uniformity” 
ſentiment and motive. The benignity of the law hath | ſet 
bounds to the prerogative in one caſe, and the ſame benignity 
hath leſt It free und uneonfined itt the'other 


In the eaſes Juſt mentloned It cannot perhaps be ſald, with 
ſtrlet propriety, that the Judgment It ſubflantially oc] but 
furely the ende of publlek Juſtice are effeftually anfwoted If 
the offender ſuffereth death, the »/t/mum ſupphetion, tough the 
elreumſtances of Infamy or extreme rigour, whleh the Jud 
Importeth, are diſpenſed with! and whenever that hath been 
done, It hath In all ages been eſteemed a matter of royal grace, 
and granted at the prayer of the party or hls friends, 


' The writ of eſcheat, grounded on the common-law, In the Regig. 164, 4. 
eaſe of an _attainder for felony alledgeth, that the party was . 144. 
hanged, whether, ſay the books, be war BEHXADAD of died be» Grant. 134, X. 
fave exertion, which averment le not traverſable, This, (hith 
the nate on the regiſter, was wljudged In Parliament In the Bth 
6f H. III. And in the ſtatute Riiled / C eng 
grievance complained of le 4 That perſons feving to (hnRuary 
and N (a privilege never allawed but In eaſbs of 
felony) 4 had been taken by force from the publiek highway 
« and then hanged of bebraged,” Lord Ch, in his comment 
at the word C deeapitantur] falth, „ This Is miſtaken in the 
AN for na man ean be beheaded but for treaſon,” The 

Rake, If any there be; was In a mere matter of fact of great 
| and 
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CHAP, ti, and publick notoriety at that time ; and therefore, where the 
miſtake upon the whole moſt probably lieth, whether in the 
petition or in the comment, the reader muſt judge, 


Theſe authorities, in my opinion, prove to a demonſtration, 
that in thoſe early ages the judgment for hanging was the legal 


ordinary Judgment in the of felony, and that execution 
was done in that manner, They ſhew likewiſe, that 
beheading In ſome ſpecial caſes upon a Judgment in felony hath 


been practiſed In all ages, 


I therefore conclude, till I ſhall be better Informed, that 
the prerogative now under conſideration, founded In mercy, 
3 in any age complained of, le part of the common» 

W. | 

J 16, Lord Cl, In one of the paſſüges I have clted, after admitting 
that In the caſes he mentloneth the execution did vary from 
the Judgment, concludath, „ Pudicendum of legibui nen ex» 
« omplis,” The rule Is true, but the miſtake lieth In the ap- 
plieation of it j for immemorlal uſage, founded In mercy and 
never complained of, is undoubtedly ſuMelent in this, as in 
every other caſe, to determine what is or Is not part of the 
common-law, 


Beſt, 8. der. 2, Homleide in advancement of juſtice may like- 
Porfons having Wiſe be conſidered as founded In neceſſity ; for the ends of go- 
euthority to  Yernment will be totally defeated, unleſs perſons can, in « due 
killed, Courſe of law, be made ameſhable to juſtice, And therefore 
(v Held 494) where perſons having authority to arreſt or impriſon, uſing the 

| proper means for that purpoſe, are reſiſted in ſo doing, and 

the party making reſiſtanee is killed in the ſtruggle, this ho- 
micide is juſtifiable: and on the other hand, if the party having 
authority to arreſt or impriſon, uſing the proper means, hap- 
peneth to be killed, it will be murder in all who take a part in 
ſuch reſiſtance; for it is homicide committed in deſpite of the 


juſtice of the kingdom, TOP 
The rule I have laid down ſuppoſeth, that reſiſtance is 


made: and upon that ſuppoſition it will, I conceive, hold in 
N l all caſes, whether civil or criminal z for in the caſe of reſiſtance 


ut.) in either caſe the perſon having authority to arreſt or impriſon 
8 may 


or Houten wm 


may repel force by force, and if death enſueth in the ſtruggle cn Ap. l. 
he will be. juſtified, This is founded in reaſon and publick 
utility z for few men would quietly ſubmit to an arreſt, if in 
every caſe of reſiſtance the party impowered to arreſt was 
obliged to deſiſt and leave the buſineſs undone, I think the 
opinion in 1 Nu Report la too ſevere, F. 16% 


der. 3. The caſe of bare flight in order to avold an g., 
arreſt In 4 elvil proceeding, and likewiſe In ſome caſes of u fü. flees 
eriminal nature, will fall under a different conſideration, A arreſt killed. 
* In I. * nnn 4 7 arreſt 2 

e officer purſuet purſult mz thin ſalth 
Lord Malo, will be murder 2 


I rather chooſe to (ay, It will be murdet or manſlaughter, as 
elreumſtances may vary the caſe ] for If the officer In the heat 
of the purſult, and merely in order to overtake the defendant, 
ſhould trip up his heels, or give him a ſtroke with an ordinary 
eudgel, or other weapon wet /i4ely te Jill, and death ſhould un- 
happily enſue, I cannot think, that this will amount to more 
than manſlaughter, if In ſome cnſes even to that offence, The 
blood was heated in the purſuit, his prey, 4 nfl peep * 
within his reach, and no ſignal mi was in ut 
had he made uſe of a deadly it would have amounted 
to murder, The miſchievous vindiQtive ſpirit, the maiitia I 
have already explained, which always muſt be collected from 
circumſtances, determineth the nature of the offence, 


Ster. 4 What hath been faid with regard to bare flight 8. 
in a proceeding merely civil is equally true in the caſe of a A felon, or per- 
breach of the peace, or any other miſdemeanour ſhort of 2 * 
felony, But where a felony is committed, and the felon fleeth floes and is 
from juſtice, or a dangerous wound is given, it is the duty of Billet, or Wh. 
every man to uſe his beſt endeavours for preventing an eſcapez Guiſcard, 
and if in the purſuit the party fleeing is killed, where be cannet . 9 Am cs. 
be otherwiſe overtaken, this will be deemed juſtifiable homi. * 99499498 
cide; for the purſuit was not barely warrantable, it is what 

the 
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tho law requireth and will puniſh the wi{f/ negle®t of, 1 
may add; that it is the duty of every man In theſe caſed 
qui etly to yield himſelf up to the juſtice of his country: and 

this — le is, that fight alone upon a charge of felony 
indueeth « forfeiture of goods, though the party upon his trial 
may be acquitted of the fact for he hath done what in him 
lay to ſtop the courſe of publick Juſtice, 


Some writers have thought, that this forfolture is founded 
on & legal p preſumption of the gull of the party grounded on 
— tz but in the caſe of an acquittal all preſumption 
2 t kind muſt bo at an Og It is preſumption "_ 


Theſe rules are founded in publick utility, ne mabficl re- 
maneant impunita. 


And if in the caſes laſt mentioned the felon, or perſon 
ving a dangerous wound, turneth upon the purſuers, and 
the ſcuffle any one of them is killed, this will be murder in 
the perſon ſo reſiſting, and all his adherents preſent and 
_— abetting, for the. reaſon given in the ſecond ſec» 


And even in the caſe of a ſudden affray, where no felony 
is committed or wound given, if a perſon interpoſing to part 
the combatants, giving notice to them of his friendly intention, 
ſhould be aſſaulted by them or either of them, and in the 
ſtruggle ſhould happen to kill z this, I take it, will be juſtifla- 
ble homicide ; and on the other hand, if the party ſo Inter- 
poſing, giving ſuch notice, ſhould be killed by either of the 
combatants, It will be murder in the perſon fo killing : for it 
is the duty of every man to interpoſe in fuch caſes for preſeryv- 
ing the publick peace and preventing miſchief, + 


This rule is founded in the principles of ſoelul duty and po- 
litical juſtice, 


or HOMICIDE, 


CHAP, III. ena. in. 
Homicide founded in Neceſſity, 


$zcr. 1. 2 naturally falleth under the 8. ., 
head of homicide founded In neceſlity, and may be 
conſidered in two different views. 


It js elther that ſort of homlelde ſ & ſua defendends, which la del deer 
perfoctly innocent and juſtifiable, or that which Is in ſome men» 1\Nifadie 
ſure blameable and barely excuſable, The want of attend] 
to this diſtinction hath, I believe, thrown ſome darkneſs 


confuſion upon this part of the law, | 

The writers on the Crown-law, who, I think, have not 
treated the ſubject of ſelf-defence with due-preciſion, do not in 
terms make the diſtinQion I am aiming at, yet all agree, that 
there are caſes in which a man may without retreating oppoſe 
force to force, even to the death, This I call juſtifiable ſelfo 
defence, they juſtifiable homicide, 


They likewiſe agree, that there are caſes in which the de- 
fendant cannot avail himſelf of the plea of ſelf-defence without 
ſhewing that he retreated as far as he could with ſafety, and 
then, merely for the preſervation of his own life, killed the af» 


ſallant. This I call ſelf-defence culpable, but through the be- 
pignity of the law excuſable, — 


In the cauſe of juſtifiable ſelf-defence the Injured party may Ie. 
repel force by force In defence of his perſon, habltatlon, or pro - deen. 
perty, againſt one who manifeſtly Intendeth and endeavoureth 

by violence or ſurprize to commit a known felony upon elther, 

In theſe caſes he is not obliged to retreat, but may purſue his Kl. 18, 1191 
adverſury till he findeth himſelf out of danger, and If in a confli& 

between them he happeneth to kill, ſuch killing is Juſtifiable, = 


The right of ſelf-defence in theſe caſes is founded In the 


law of nature, and le not, nor can be, ſuperſeded by any law 
of ſociety ; for before civil ſocieties were formed, (one may 


conceive of ſuch a ſtate of —__ though it is difficult to fix | 
the 
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aſſailants is killed in the ſcuffle ; Ruled juſtifiable homicide. But Qu. 
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the period when civil ſocieties were formed,) I ſay before ſo- 
cietics were formed for mutual defence and preſervation, the 
right of ſelf-defence reſided in individuals z it could not reſide 


elſewhere : and ſince in caſes of neceſſity, individuals incorpo» 
rated into ſociety cannot reſort for protection to the law of the 
ſociety, that law with great propriety and ſtri& juſtice eonſider- 
eth them, as fill, in that inflance, under the protectlon of the 
law of nature. | 


I will, by way of illuſtration, ſtate a few caſes, which, I con- 
ceive, are reducible to this head of juſtifiable ſelf-defence, 


Where a known felony is attempted upon the perſon, be it 
to rob or murder, here the party aſſaulted may repel force by 
force z and even his ſervant then attendant on him, or any 
other perſon preſent may interpoſe for preventing miſchief; and 
if death enſueth, the party ſo interpoſing will be juſtified, In 
this caſe nature and (ocial duty cooperate, 


A woman in defence of her chaſtity may lawfully kill a per- 
ſon attempting to commit a rape upon her. The injury in- 
tended can never be repaired or forgotten; and nature, to ren- 
der the ſex amiable, hath implanted in the female heart a quick 
ſenſe of honour, the pride of virtue, which kindleth and en- 
flameth at every ſuch inſtance of brutal luſt, Here the law 
of ſelf-defence plainly coincideth with the dictates of nature, 


An attempt is made to commit arſon or burglary in the ha- 
bitation; the owner, or any part of his family, or even a 
lodger with him may lawfully kill the aſſailants for preventing 
the miſchief intended ®, Here likewiſe nature and ſocial duty 
cooperate, 1 

In Mawgridge's caſe, he, upon words of anger between him 
and Mr, Cope, threw a bottle with great violence at the head 
of Mr. Cope, and immediately drew his fword, Mr, Cope re- 


turned the bottle with equal violence. It was, faith Lord 


Holt, lawful and juſtifiable in Mr. Cope fo to do: © for,” 
as he argueth a little afterwards, he that hath manifefted, 


® See Kel. 51. a much ſtronger caſe. Perſons rudely forcing thernſelves 
into a room in a tavern againſt the will of the company in poſſeſſion, one of the 


« that 
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« that be hath malice ag COERCE 
« @ dangerout weapon in hit hand. 

It was upon this principle, I preſume, and poſſibly too upon 
the nals already lit den wording the arreſt of a perſon who 
had given a wound, that the legiſlature in the caſe of 
— who ſtabbed Mr. Harley ſitting 
the party who was ſuppoſed _ 

on 


the 
in council, 
given him the mortal wound from all manner of proſecu 
that account z and declared the killing to og 


neceſſary alien. 


SacT, 3. I will now proceed to. that fort of felf-deſence 
which is culpable and 2 the benignity of the law 2 
euſable: and this ſpecies of ſelf-defence, I chogſe, 
authority of the ſtatute of Hen, VIII, to diſtinguiſh 2 
other by the name of homicide /. 1 upon cbance-medley, 
The term chance-medley hath been very Imprope perly applied to 
the caſe of accidental | ent and in vulgar ſpeech we gene» 
rally affix that ſingle idea to it ; but the antient legal notion 
of homicide by chance-medley was when death enſued from a 
combat between the parties upon à ſudden quarrel . How, 
upon the ſpecial circumſtances of the caſe, the ſpecies of homi- 
cide ſe defendende which I am now upon is diſtinguiſhable from 
that ſpecies of felonious homicide which we call manſlaughter 
will be preſently conſidered. 


The difference between juſtifiable and excuſable ſelf-defence 
appeareth to me to be plainly ſuppoſed and pointed out by 
the ſtatute I have juſt mentioned; for after reciting, that it had 
been doubted whether a perſon killing another attempting to 
rob or murder him under the circumſtances there mentioned 
ſhould forfeit goods and chattels, © as,” proceedeth the ſtatute, 
« any other perſon ſhould do that by chance-medley ſhould bap- 
« pen to kill or lay any other perſon 'in his or their defence,” 
it enacteth, That in the caſes. firſt mentioned the party killing 
ſhall forfeit nothing, but ſhall 1299 iy lite wouner 65 
if be were * of the death, 


— — — 9 — 
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CHAP,11T, I will make an obſervation or two upon this act. 


1. Though it expreſly provideth againſt a forfeiture in the 
ſpecial caſes therein mentioned, upon which, ſaith tho pream- 
ble, doubt: had ariſen, that expreſs proviſion doth 'not imply 
nn excluſion of any other caſes of juſtifiable homicide, which 
Rand upon the ſame foot of reaſon and juſtice; for the ſtatute 
. was plainly made in affirmance of the common-law, and to 

remove a doubt, that had been entertained in the caſes ſpeci- 

2. Two caſes of ſelf-defence are ſuppoſed. In the one a 
forfeiture. of goods was incurred, in the other not. What 
therefore. is the true import of the words ſe{f-defence upon chance» 
medley, which the- ſtatute uſeth as deſcriptive of that offence 
which did incur the forſeiture ? Homicide per infortunium, 

_ which hath been ſtiled chance-medley, cannot poſſibly be meant; 
for in that caſe the party killing is ſuppoſed to have no inten- 
tion of hurt: whereas in the caſe the ſtatute mentioncth he is 
preſumed to have an intention to kill or to do ſome great bo- 
dily harm at the time the death happened at leaſt, but to have 

done it for the preſervation of his own life. The word chance- 
medley therefore, as it ſtandeth in this ſtatute connected with 
ſelf-defence, muſt be underſtood in the ſenſe which Cute and 
Kelyng, in the paſſages already cited, ſay was the original im- 
port of it, a ſudden caſual affray commenced and carried on in 
heat of blood ; and conſequently ſelf-defence upon chance-medley 
muſt, as I apprehend, imply, that the perſon when engaged in 
a ſudden affray quitted the combat before a mortal wound 
given, and retreated or fled as far as he could with ſafety, and 
then, urged by mere neceſſity, killed his adverſary for the pre- 
ſervation of his.own life *. 
This caſe bordereth very nearly upon manſlaughter, and in 
fact and experience the boundaries are in ſome inſtances ſcarcely 
perceivable : but in conſideration of law they have been fixed. 


® It may be thought time miſpent to enter into an etymological diſpute touch- 
ing the term ch.mnce-medley, fince the ſtatute I have cited ſeemeth to have fixed 
the legal notion of it. The word medley is derived from mudleta, mlt, or 
meſleia barbarous Latin terms, which ſignified an affray. And whether the 
compound chance=medley be written chavdemedley or chaud-melle au atfray in the 
heat of bluud, or Pw a ſudden caſual affray, the difference in point of 
ſenſe is very ſmall j and, if any there be, the definition 1 have given of the 


thing taketh In both. The word is written both ways in different gluiſarics, all 
In 


of el reputation 


OF HOMICIDE, 


In both cafes it is ſuppoſed, that paſſion hath kindled on each 
ſide, und blows have paſſed between the parties: but in the caſe 
of manſlaughter it is either preſumed, that the combat on both 
ſides hath continued to the time the mortal ſtroke was given, or 
that the party giving ſuch ſtroke was not at that time in immi- 
nent danger of dead. 


He therefore who, in the caſe of a mutual confi, would 
excuſe himſelf upon the foot of ſelf-defence muſt ſhew, that be- 
fore a mortal ſtroke given he had declined any farther combat 
and retreated as far as he could with ſafety ; and alſo that he 
killed his adverſary through mere neceſſity, and to avoid imme- 
diate death, If he faileth in either of theſe cireumfiances he 
will incur the penalties of manſlaughter,” | 


The authorities I ſhall cite will ſerve to explain 8 
eiples, and in ſome meaſure fix the boundaries between the 
caſes of manſlaughter and excuſable ſelf-defence. 


A. being aſſaulted by B. returneth the blow, and a fight en- 
ſueth, A. before a mortal wound given declineth any farther 
conflict, and retreateth as far as he can with ſafety, and then, 
in his own defence, killeth B.; this is excuſable ſelf-defence ; 
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though, faith Stanford, A. had given ſeveral blows not mortal Stanf. 1g, 


before his retreat. 


But if the mortal ſtroke had been firſt given, it would have 
been manſlaughter, 


The caſes here put ſuppoſe, that the firſt aſſault was made 
upon the party who killed in his own defence. But as in the 
caſe of manſlaughter upon ſudden provocations, where the par- 
ties fight. on equal terms, all malice apart, it mattereth not 
who gave the firſt blow; ſo in this caſe of excuſable ſelf-de- 
fence, I think the firſt aſſault in a ſudden affray, all ma- 
lice apart, will make no difference, if either party quitteth 
the combat and retreateth before a mortal wound be given : 
but if the firſt aſſault be upon malice, which muſt be col- 
lected from circumſtances, and the aſlailant, to give himſelf 
ſome colour for putting in execution the wicked purpoſes 
of his heart, retreateth, and then turneth and killeth, this 
will be murder. If he had killed without retreating it would 
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have been ſo; and the craft of fleeing rather ag- 

gravateth than excuſeth, as it is a freſh indication of the malitia 
already mentioned, the heart deliberately bent upon miſchief, 
The other circumſtance neceſſary to be proved in a plea of 
ſelf-defence is, that the fact was done from mere neceſſity, and to 
avoid immediate death. To this purpoſe I will cite a caſe ad- 


judged upon great deliberation. It was the caſe of one Nailer, 


— B. in Apr: 1704, before Holt, Tracy, uni 
Bury. | 

The priforiet was indifted for the murder of his brother, arid 
the caſe upon evidence appeared to be, that the priſoner on the 
night the fact was committed came home drunk. His father 
ordered him to go to bed, which he refuſed to do; whereupon 
a ſcuffle happened betwixt the father and ſon. The deceaſed, 
who was then in bed, hearing the diſturbance got up, and fell 
upon the priſoner, threw him down, and beat him upon the 
ground; and there kept him down, fo that he could not eſcape, 
nor avoid the blows ; and as they were fo ſtriving together the 
priſoner gave he deceaſed a wound with fene, of which 
wound he died, 


The judges preſent doubted, whether this was manſlaughter 
— a ſpecial verdict was found to the effect 


After Michaelmat term, at a conference of all the judges of 
England, it was unanimouſly holden to be manſlaughter z for 
there did not appear to be any inevitable neceſſity ſo ar to txcuſe 
the the Milling in thit manner ®, 


© The Jevernfed did not appear to alm at the prifoner's life, but rather to 
ehaſtiſe him for his miſbelaviour and Infolence towards his father, 


CHAP, 


O F HOMICIDE. 


CHA P. IV. 


(Verdict of the Petit Jury in juſtifiable and ex- 
© cuſable Homicide.) 


AVING:- conſidered the caſes of homicide juſtifiable 

and barely excuſable, I will ſubmit to the judgment of 
the learned what hath occurred to me touching the behaviour 
of the petit jury, and what verdict they are to give in theſe 
caſes, and likewiſe upon criminal proſecutions in de caſes of 
infancy and inſanity. _. 


Ster. 1. Though the jury may, and have been formerly 
directed in the caſes of infancy and inſanity to find the ſpecial 
matter, whereupon the court is to give judgment of acquittal, 
yet, under the direction of the court, they may find a general ver- 
dict of acquittal without this circuity, 

This rule is founded in ſound reaſon and ſubſtantial juſtice z 
for undoubtedly crimen non contrahitur niſi voluntas nocendi 
intercedat. 


SECT. 2, In all caſes of juſtifiable homicide, which have 
been already conſidered, the antient practice was to find the 
ſpecial matter, and to leave the court to give judgment of ac» 
quittal ; but the later authorities agree, that in theſe caſes the 
jury may, under the direttion of the court, find a ef verdict 
of acquittal ; for, ſay the books, here is neither felony nor for- 
feiture, 'This rule is likewiſe founded in ſound reaſon and ſub- 
ſtantial juſtice, for erimen non contrabitur We, 


Sxcrt. 3. In the caſe of homlelde by miſadventure, Impro- 
perly (tiled chance-medley, It hath been generally holden, that 
the Jury ought not to find a general verdict of acquittal, but 
ſhould And the ſpecial matter and ſubmit the whole to the 
Judgment of the court, In this rule the modern writers agree 
with the antlent, unleſs Hals, for the reaſon I ſhall mention 
r For this two reaſons have been 
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CHAP. rv. — the g was done per infortunium or feloni 

y. 

2. Though in this caſe no felony is comemitted, yet the party 
at common-law did forfeit his goods, and muſt expect the 
King's grace, under the ſtatute of Glowcefter, to reſtore them. 
1 am very free to confeſs, that I am not at all ſatisfied with 
either of theſe reaſons. That the matter of fa& is the proper 
province of the jury I have already premiſed, and will never 
depart from it: but it was never faid, that a jury may not, un- 
der the direttion of the court, very properly find a general ver- 
dit comprehending both law and fact. Every general verdict, 
in whatſoever caſe it is given, doth ſo. It is now admitted, 
that they may, under the direction of the court, give a general 
verdict in all caſes of juſtifiable homicide z and why not in the 
caſe of miſadventure, a point ſeldom ſo complicated and embar- 
raſſed as the other? 


Lord Hale, having at large conſidered the queſtion touching 
the verdict as well in the caſes of excuſable as juſtifiable homi- 
cide, not, I doubt, with his uſual preciſion, nor with perfe& 

uniformity of ſentiment, concludeth thus, « Notwithſtanding 
« this that I have ſaid, where the matter itſelf appears not to be 
« felony the priſoner upon not guilty pleaded may be found not 
« guilty without finding the ſpecial matter.“ I dare not ſay, that 
his Lordſhip intended to bring the caſe of miſadventure, which 
he had mentioned before In this paſſage, and doth not now ex- 
cept, within this general rule] becauſe in the paſſages cited 
above, and In others which might have been eſted, he dellver- 
eth a contrary opinion ; but certainly the rule, as lad down by 
him, is large enough to comprehend It] for in that caſe It | 
admitted on all hands, and cannot be gainſaid, that no felony 
is committed, 


General verdis have been taken upon great conſideration 
In caſes of miſkdventure, particularly in Pretty's caſe, and in 
one at the Old Bailey in December 1689, But it muſt be obſerv- 
ed, that in theſe caſes the coroner's inqueſt had found the ſpe» 
cial matter and concluded per infortunium; which proſents 
ments the defendants * upon record, in order to their 
ſuing out their pardons ander the flatuts of —_— 
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Whether that circumſtance altered the caſe, in i of ſub- CHAP, IV. 
Aantial juftice, will be preſently conſidered. | 
I The ſecond reaſon againſt a general verdi& of acquittal in 

the caſe ſeemeth to be founded upon a groſs miſtake, That at 
common-law he that killed a man per infortunium or ſe de- 
findende was to be hanged and forfeit his goods; and that the 

ſtatute of Glouceſter though n NN TIO 
(EIT GEES 


This doctrine is laid down in the year-dook of Ed. III, +: Ed. Ill. 
and in ſome other places; and ſome learned men e, not ſuf- *7 b. 


ficiently attending to the ſpecial import of the term MURDER, 
as it is uſed in the ſtatute of Marlbriage, nor to the occaſion of 


making that ſtatute, have adopted it. 
The ſtatute of Marlbridge runneth thus, * Murdrum de go Wh * 
« cxtero non adjudicetur coram juſticiariit, ubi in um 


« tantummpdo adjudicatum eft, ſed locum habeat murdrum de in- 
« terfectis per feloniam, & non aliter,” 


By the term Murdrum, as it ſtandeth here, is not meant the (1 Hale 447, 
offence, but an amerciament antiently exacted from the town . 448) 
ſhip, where a perſon was privately murdered, and the murderer geo Spelm.verh, 
not apprehended j or the dead body of an unknown perſon ap- F"y/«ſheria. 
pearing to have been murdered happened to be found, This 
amerclament they called Murdrum +. 


Bratton, who wrote before the ſtatute of Marlbridge, ſpendeth Pe Coron. & 15 
a Whole chapter upon the ſubſect, and ſtateth a variety of 
caſes, In which the — was excuſed from this burden, 
I will mention one, becauſe it letteth us Into the true ſenſe of 
this ſtatute, and alſo Into the occaſion of making It.“ It dr ils $6, 


aa. Prorog , 45, Placit, Cor, 16, C. Cots on the fiat, of Marlbridgs 6. 86 580. 
and on the ſtat, of Oer 6, 9 

+ In this ſenſe the word is uſed in the charters of Mn, I and K, Spb; 
which the reader will meet with in Mr, F/ac4farr's excellent diſcourſe intgo- 
dudtory to his magna charta, 

The gharter of Men, I. runneth thus, % Murdra law — — otter In 
4 Regim rorenatnt fu OMN1A condeme, Et 19 gue amd face ſurrint iu v0 
% ſceundum legom Regit Edvardi,” 

King Stephen's is thus, “ Onner exattion: M injyfitiarenſundin 
— | 110 & jyflar con ſustudine / in murùdrI & — — 
pr vvipin 

It cannot be unqerſtoad in any other ſenſe in antient charters of exemption 
to cities, towns and other aggregate budies, “ Ni fiat d murdro.“ (8050 


1 Hah 435) 
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CHAP.IV. & gui mortui ſunt per infortunium nullum erit murdrum, licet 
« in quibuſdam partibus Dx CON8UETUDINE aliter obſervetur.“ 
The reader here ſeeth, that at common-law no amerciament, 
to which, they gave the name of Murdrum, was due in the 
caſe of death per infortunium, but that in ſome places a contrary 
cuflom had prevailed. The ſtatute therefore did not correct 
the rigour of the common-law, as the learned authors juſt 
cited conceived, It's only view was to extend a rule of law, 
founded on natural juſtice, to thoſe parts of the ki | 
where a contrary cuſtom had prevailed, This clearly ac- 
counteth for the words de ceters, which, together with an- 
nexing a wrong idea to an equivocal expreſſion, led thoſe au- 
thors into their miſtake, | 


It is - difficult to conceive upon what principles the court 
delivered the opinion I have ſtated from the year-book of 
Tau. III.; fince it would be a reproach to the juſtice of the 
kingdom to imagine, that the law ever proceeded upon a prin- 

eiple ſo repugnant to nature, to reaſon, and to the common. 
ſenſe and feeling of mankind, 


But the common-law never did lie under this reproach 
for nothing is plainer than that no man was in danger of a 
capital puniſhment in caſe of death by miſadyenture or % de- 
findende, or in any cauſe where the fat was not ft y 

. 


De Coron. e. 4 Dradlon, ſpeaking of the caſe of homicide /+ dend 
ſulth, „ Non tenetur ad param homicidii;”” and of homicide 
per infirtunium, 4 Nom imputatur ei! and again (peaking of 

. 1 the ſame caſe, ® Abſolvi debet, quia erimen non contrabitur ni. 
« voluntas necendi intercedat j”) and he there compareth tho 
eaſe to that of an infant or madman, as ſtanding clearly upon 

Ib. 1. 6. 43. the fame foot of reaſon and Juſtice, Fleta, ſpeaking of the 

«144159 enfe of ſelf-defence, uſeth expreſſions of the like import z Ju, 
faith he, interficit, And even the ſtatutes of Marlbridge and 
Gloneefler plainly intimate, that at common-law no felony was 
ſuppoſed to be committed, The words of the former I have 

6 Edw, J. 6. 94 Already cited ; the latter expreſſeth the matter thus, “ Par miſ- 
% adventure ou ſiy defand'y Ou en auter manner 8ANS FELONY:;" 
and the pardons hereaſter cited from the patent-rolls are ex- 


preſs to the ſame purpoſe, 


But 
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But it is ſaid, that tough the ſtatute of Gloveefler ſaved onAb. w. 


the life of the party, it left the forfeiture of his goods, in- 
curred at common-law, to the mercy of the Crown, The 
mercy of the Crown, or the King's grace, .or words of the like 
import ſerving to impreſs on the mind a due reverence for the 
regal character, no good ſubject can object to. This ſtatute 
ſpeaketh in ſtill an higher ſtrain. „The King ſhall take him 
to his grace, if it pleaſe him: but it muſt not be concluded 
from this manner of expreſſion, © if it pleaſe bim, that the 
grounded on the ſtatute, is a matter of mere 


grace, 
grantable or not at the pleaſure of the Crown, though ſome Stanf, Prarog, 


of the older writers thought it was; for it is now a ſettled 45* 


point, and long hath been, that the pardon iſſueth of courſe, $** Coke onthe 


and ex debito juſtitia, the requiſites of the ſtatute being per- 

formed, And the author of Fleta, who flouriſhed about the rv, r. e. » 
time the ſtatute was made, ſeemeth to conſider the royal grace “ 13. 

as & matter founded rather in common right than in mere will 

and pleaſure; for ſpeaking of the ſtatute he ſaith, ® Et cum regi 

« ſuper fatti veritate certioretur, gratiosè diſpenſabit cum tali, 

« ſalve jure euſuſibet,”* 

In my opinion the true ſcope and intent of this ſtatute hath 
been greatly miſtaken, It hath been conſidered as u law In- 
titling the ſubjeR to the grace of the Crown in caſes of homl - 
elde by miſadventure or 7 deftndende, to which he wat not be. 
fore intitled ; but the fact appeareth to me to be quite other- 
wiſe z for the ſubſect had in theſe caſes the benefit of the royal 
grace long hefore the making of this ſtatute z as appeareth by 
many antlent charter» of pardon e, In which the King reciting 
that it appeared to him, ſometimes upon the repreſentation of 

rſons fide dignorum, at other times by the certificate of the 
iff and coroners of the county where the fact was com» 
mitted, that it was done in the neceſſary defence of the party, 
& no per ſeliniam aut malitiam excogitatam, concludeth, 
« Not ergo pietate moti perdenavimur praditte A. N. ſaftam 
« pacis notre, gue ad not pertinet, pro marte predittd, & firmam 


* 


* Seo the patent rolls in the time of H, III. and Edw. I. anterior 
Rue of Ghawegfher, mu 


u pacem 


Jo 
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CHAP. 1V, © pacem ei inde concedimus ; ita tamen quid tet recis in curid fi 
4 aliguts verſus eum inde loqui voluerit.“ 


This laſt clauſe ſaved to the relations of the party deceaſed 
their remedy by way of appeal of death, or, to ſpeak more pro- 
perly, recognized the ſubject's right to this method of proſecu- 
tion; which is, I preſume, what Fleta in the paſlage juſt cited 
meaneth by the words, ſalve jure cujuſlibet, 

The royal grace in theſe caſes ſeemeth to me to be founded 
in the benignity of the common-law, and to have been ſpecially 
regarded in framing the coronation-oath, which was nothing 
more than a recognition of the conſtitutional rights of the ſub- 
ject and a ſolemn engagement on the part of the Crown to 
maintain them. 'The words, as the oath ſtandeth at preſent, 

P. 184,264. I have already cited: and words of the like import were in- 
(Brat, L. 3. ſerted in that antiently taken by our Kings, importing that 
8 mercy as well as juſtice is one of the conſtitutional attributes 
4 Rym, of the Crown, And I the more readily give into this opinion, 
1% 18" by reaſon of the proviſion made by the ſtatute of Edw, Ill, 
When the frequency of pardons from the eaſe with which they 
dw. III. e. a. were obtained was conſidered as a publick miſchief; „ No 
« pardon ſhall be granted for manſlaughters—and other treſ- 
« paſſes againſt the peace, but where the King may do it by 
« hit oath, viz, where a man ſlayeth another in his own defence 
« or by misfortune." Theſe words * expreſly referring to the 
coronation-oath ſeem to imply, that in the excepted caſes 
mercy was due of common right. Sure I am it is founded in 

natural juſtice, 


But the mercy of the Crown in caſes of homicide was liable 
to great abuſe, The King was ſometimes miſled by a falſe or 


partial repreſentation of facts, againſt which abuſe the ſtatute 
87 Edu. 11. of 29 Edw, III. was levelled, The abuſe the ſtatute of 


OT Glouceſter probably had in contemplation was the careleſs or 
partial manner in which the ſheriff and coroners executed the 
writ de odio & atid, 

This writ was founded on the common-law, and was ren- 

c. 26. dered more effectual by the great charter, which provided, 
that it ſhould iſſue gratis and of courſe without fine to the 


6 


* See in 4 Fdw. III. 6. 13. 10 Edw. III. for. c. 2. 14 Zadw. III. A. 1. 
#. 15. words of the like import referring to the coronation - oath. 


8 King. 
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King. Upon the return of this writ, if it appeared, either that CHAP, IV. 
the party was acquitted by the inqueſt, or that the fat was 
done by miſadventure or ſe defendendo, the writ de ponends in oy ee 
ballium iſſued of COMMON RIGHT, But the ſheriff and coro- 
ners were no longer thought worthy: of a truſt of this high im- 
portance, which they had probably abuſed; and therefore in 
order to vel} it in the juſtices itinerant, who generally were at 
the head of the profeſſion, and with that view alone, as I con- 
ceive, was this branch of the ſtatute made: not to intide the 
ſubject to the royal grace in caſes in which he was not ad- 
miſlible to it before, as hath been imagined; but to 
ſome inconveniences, which had been ſeen and felt in the mo- 
thod of admitting him to it, | | 


To that end the ſtatute enacteth, “ That no writ ſhall be 8:at.Glouc, c 94 

u granted out of the Chancery for the death of a man to In- 
« quire whether « man did kill another by misfortune or /e de- 
« findende, or in other manner without felony 3 but he ſhall be 
« put in priſon until the coming of the Juſtices errants or juſ- 
« tices aſſigned to deliver the gaol z and if it be found by the 
« country, that he did it in his own defence or by miſadventure, 
« then by the report of the juicer to the King, the King ſhall 
« take him to his grace, if it pleaſe him,” 


This was plainly pointed at the writ ds odio & atid, and 
aboliſhed it; and in the room of the return made to that writ 
by the ſheriff and coroners ſubſtituted the certificate of the 


juſtices in Eyre: and this, I apprehend, was all it did im re- 
gard to that matter, 


Lord Cue indeed doth ſay, that the writ de odio & atid was On Mag. Ch. 
taken away by the 28 Ew, III, but in his comment on the 46. 
ſtatute now under conſideration he admitteth, that it was re- 

ſtrained by this ſtatute, and another remedy provided; and 

whoever will read the 28 Edw, III. with attention will ſee, C. 9 

that that act was levelled at an abuſe of quite another kind, 


In treating this ſubject I have, in conformity to the language 
of writers who have gone before me, and to the ſtile of the 
ſtatute of Glouce/ter, ſpoken of the caſes of homicide per in- 
fartunium or ſe defendends as caſes ſtanding in need of the 
grace of the Crown, though probably intitled to it of com- 


CRAP, IV, 


v. zh, 


Fus Car, 889, 
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mon right. That perſons who in either caſe had been un- 

inſtrumental in homicide did ſue out charters of pare 
don, as well before as ſince the ſtatute, cannot be denied, 
What was the peculiar object of the royal grace in theſe caſes 
u not, I confeſs, fo claar to me, I am ſatisfied, that the life 


of the was never in danger, and conſequently as to life 
„ an * —2 
and ſanding In need of a pardon, It hath been — 


— that at common-law the party incurred a forfelture 7 
bit ehattelt z and Kolyng hath given us a ſhort note of & 
eaſe from Fitaberbert In the 3 Au., III, which, ar be citeth it, 
would lead one to think, that the law at that time undoubtedly 
was ſo, His words are, „ The jurors were amerced for put« 
« ting an undervalue upon the goods of a man who killed 
« another in hls own defence.” This caſe ſo elted ſtrongly 
Implleth, that In every cafe of homlelde + de/endends the party 
forfelted a his goods; otherwiſe why was the jury charged 
with the value of them, or amerced for thelr miſbehaviour with 
regard to the appralſement? But Fitzberbert goeth much 
farther into the real ſtate of the caſe, and at the ſame time 
letteth us, I concelve, into the true ground of the forfeiture, 
The defendant after he had killed the aſſailant fled for it, 
Ideo, faith the book, „ catalla gjus confiſcantur pro fuga," 


Fitzherbert hath reported ſome other cafes, where the 
parties incurring this forfeiture had fled from juſtice; and in 
the caſe ſtanding next before that cited by Kelyng, and hap- 
pening in the ſame year, the reporter, after ſaying that the 
party was remanded to priſon ad gratiam regis expeftand', 
addeth, « Et peſſea compertum eft per rotules coronatorum quid 
« prediftus G. fugitz ideo catalla jus confiſcantur pro fugi :"* 
he was remanded to priſon, as the practice then was, appear- 
ing then to be intitled to the benefit of the ſtatute of Glauceſer 
but it afterwards appearing that he had fled from juſtice, his 
goods were therefore, for his flight, confiſcated, 

Flight, it is well known, at this day induceth a forfeiture of 
goods, though the party ſhould be wholly acquitted of the 
fact; and by the antient law a felon killed in the purſuit upon 

has hue 
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hue and cry forfeited in like manner, „Lie, as the old CHAP.1V, 


books have It, © pact regit reddere ſe recuſavit. - Nuia per lege 
« nou permiſit ſe jufticiari.” di | 

I ſubmit it * 2 —. — — 3 in 
caſes of home! rtuninm or a ture 
of the whole was — — for 0 8 early *. neareſt 
the conqueſt, when our law was, as It were, In ſtate of In» 
faney, and had not recelved the [Improvements It did during the 
relgn of A. I, and In ſome * the manſlayer 
pald to the Crown by way of eompenluelon for the loſh of 8 
ſubjedt a mult or fine, ſometimes In money, at other times In 
borſes, hounds, hawks, and other valuable effects, This I call 
a muldt or fine, unleſs we may ſuppoſe, that thoſe payments wore 


Fitz, Cor, pl. 


abs, 27, ago. 


made and accepted in lleu of and as a compoſition for the whole, 


which I leave to farther conſideration 8. 


It la well known to the learned, that the A- Saxony, In con» 
formity to a cuſtom they and other nations of German extrac» 
tion derived from their anceſtors, in caſe of homicide contented 
themſelves with a pecuniary compenſation, which they called 
the wergila, the price of blood. This, when it came to be 
aſcertained by law, was eſtimated in propertian to the rank and 
publick character of the deceaſed, the Crown in conſideration 
of the loſs of a ſubject, and the Lord for the laſs of his vaſſal 
coming in for a ſhare of it with the family, which likewiſe 
ſuffered a loſs in the death of it's chief, 00 


The community was ſuppoſed to have an intereſt, as it 
really had, in the life of every member; and therefore the 
King, as caput reipublice, might exact a certain mul& or fine 
in caſes of homicide, though merely caſual 4, Upon this prin» 
ciple deodands became due, The weapon with which the 
party was ſlain by another was a deodand, Irrational creatures, 
and even inanimate beings, which, without the intervention 
of human means, contributed to the death were deodands, 


— * 


*— 


* See in Madex's Hiſtory of the Exchequer, c. 14. J. 6. ſome traces of theſs 
payments. 5 5 

+ See the Same laws throughout, with the laws of the conqueror and Hen. I. 
and the gloſſaries. Verb. Freda, Wergild, Manbote. 

And ſee Moneſguiew's Spirit of Laws, Lib. 30. c 19, 26. the like uſages 
among the Frank; and other nations of German extraction. 


and 


dee Tacitus ds 
Moribus Ger- 
Manurum, 6.18. 
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CHANIV. and are ſo to this day : and upon the ſame principle the Crown 
| hared with the family in the amerciament called murdrum 
already mentioned, 
But I will travel no farther in a dark and almoſt untrodden 
path, | 
| I have neither leiſure nor inclination to enter deeply into 
| the ſearch of antiquity touching theſe matters, The few _ 
things I have thrown out I offer as probable conjeRures, hints 


which poſſibly may afford ſome little light to thoſe who have 
moro leiſure and better health for ſuch inquiries, 


Sr 
rical amuſement than of real importance to inquire, whether 
any forfeiture in the caſe e 
tunium was incurred at common-law or not; ſince the ſtatute 
of Gloucefter intitleth the party to the royal grace and hath 
purged the forfeiture ab initio, if any forfeiture was ever in- 
I therefore think thoſe judges who have taken general ver- 

dicts of acquittal in plain caſes of death per infortunium (juſti- 
. 279. fiable ſelf-defence hath been already ſpoken to) have not been 
to blame. They have, to ſay the worſt, deviated from antient 
practice in favour of innocence, and have prevented an ex- 
pence of time and money, with which an application to the 
great ſeal, though in a matter of courſe, as this undoubtedly is, 
muſt be conſtantly attended. 


Nulli vendemus, nulli negabimus, aut differemus relhum aut 
Juſtitiam. 

And, if it deſerveth the name of a deviation, it is far ſhort 
of what is conſtantly practiſed at an admiralty- ſeſſions under 
the 28 H. VIII. with regard to offences not ouſted of clergy 
by particular ſtatutes ®, which, had they been committed at 
land, would have been intitled to clergy. In theſe caſes the 

($ee Nos. 586.) jury is conſtantly directed to acquit the priſoner z becauſe the 
marine-law doth not allow of clergy in any caſe: and therefore 
in an inditment for murder on the high+ſea, if the fact 


i — — 


0 
® tatutes ouſting clergy are 11 W 1 , It. ep 40. I. tt. 0. 1. 
| 


6% 64, and perhaps (ume others, 
cometh 
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cometh out upon evidence to be no more than manſlaughter, HAP. tv. 
ſuppoſing it to have been committed at land, the priſoner is 
conſtantly acquitted, 


Ster. 4. I am not fo clear with regard to that ſpecies of goa 4 
ſelf-defence, which I have already conſidered as barely excuſa- 
ble. Bradton and Fleta indeed, in the paſſages I have cited, 
ſpeak of ſelf-defence in general terms, not accurately diſtin- 
guiſhing between that which is juſtifiable and that which is 
barely excuſable : but in the then infant -ſtate of our law ſome 
inaccuracy of expreſſion and a want of dug preciſion in the 
arrangement of ideas may be expected, and ought to be can-' 
didly excuſed; though it muſt be confeſſed, that in the ſcale of 
ſound reaſon and ſubſtantial juſtice the caſes widely differ. In 
the former the party is entirely innocent, he hath gone no 
farther than nature leadeth, no farther than duty, founded on 
the great law of ſelf-preſervation, will carry the wiſeſt and the . 
beſt of men. In the latter he may be conſidered as blame- 
worthy, haying by bis own indiſcretion and inordinate heat 
brought upon himſelf the neceſſity under which he excuſeth 
the fat; and though not a felon, yet, in the eſtimation of the 
law, which looketh with a jealous eye on every action which 
tendeth to bloodſhed and the diſturbance of the peace of ſo- 
ciety, far from an innocent man. In ſhort, as I have already P. 276. 
obſerved, his caſe is ſometimes attended with circumſtances ſo 
bordering upon and not eaſily diſtinguiſhable from that ſpecies 
of felonious homicide which we call manſlaughter, that he may 
with propriety enough be conſidered as an object of the King's 
grace within the reſtrictions of the ſtatute of Gloweefter, and 
conſequently not intitled to a general verdict of acquittal; - 
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CHAP. v. 


v. 135 · 


P. 2 ue. 


p. 275 le. 


J. 253. 


dect. t. 
Words &e not 
„ ſ\viNiclent 
—_— 
(Kol. x 
1 Halo 5. ) 
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Manſlaughter. 


N ow proceed to that ſpecies of felonious homicide which 

we call manſlaughter, which, as I before obſeryed, the. be- 
nignity of our law, as it ſtandeth at preſents imputeth to human 
infirmity z to infirmity, which, though. in, the. cye of the law 
criminal, yet is conſidered as * to the frajlty of the hu» 
man frame. 


The caſes falling under the FORO of akon, 
where death enſueth from actions in themſelves unlawful,” but 
not proceeding from a felonious intention, or from actions in 
themſelves lawful, but done without due care and etreumſpec- 
tion for preventing miſchief, have been already eonſidered 
under the title of accidental death; and the diſtinction between 
manſlaughter and excuſable ſelf-defence hath been 1 
in it's proper place, 


The caſes falling under the head of manſlaughter, which 
moſt frequently occur, are thoſe where death enſueth upon a 
ſudden affray nnd in heat of blood, upon ſome en 
given or conceived, 


I have already premiſed, that whoever would ſhelter himſelf 
under the plea of provocation muſt prove his caſe: to the ſatis» 
faQtion of his jury, The preſumption of law is againſt him, 
till that preſumption is repelled by contrary evidence, What 
degree of provocation, and under what circumſtances heat of 
blood, the furer brevis, will or will not avail the defendant is 
now to be conſidered, 


SxceT, 1. Words of reproach, how grievous ſoever, are not 
a provocation (ufiicient to free the party killing from the guilt 
of murder. Nor are Indecent provoking actions or geſtures 
expreſſive of contempt or reproach, without an aſſault upon 
the perſon, 


This rule will, I conceive, govern every caſe where the 
party killing upon ſuch provocation maketh uſe of a deadly 
wenpon, or otherwiſe manifeſteth an intention to kill, or to 

| do 
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do ſome great bodily harm: but if he had given the other a 
box on the car, or had ſtruck him with a ſtick or other weapon 
Not ts til, nd bd unlcki and weint bit e 
killed, it had been but manſlaughter, 


The difference between the caſes is plainly this, In the foe 


mer the malitia, the wicked vindictive diſpoſition already men- 
tioned, evidently appeareth: in the latter it is as. .evidently _ 


wanting, The party in the firſt tranſport of his paſſion intended 
' to chaſtiſe for a piece of inſolence, which few ſpirits can bear. 
In this caſe the benignity of the law interpoſeth in favour of 
human frailty z in the other it's juſtice rr puniſheth 
NOR GIO Bonny * 


Ster. 2. And it ought to be retainbired, Fm 1 4 
other caſes of homicide upon light provocation, if it may by 
reaſonably collected from the weapon made uſe of, or from new 
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0 


ect. 3. 
Homicide on 


flight 
2 Fond 


other circumſtance, that the party intended to kill, or to 0 


ſome great bodily harm, ſuch homicide will be murder. The 
| miſchief done is irreparable, and the outrage is conſidered as 
flowing rather from brutal rage or diabolical malignity than 
from human frailtyz and it is to human frailty, and to that 
* the law indulgeth in every caſe of felonious homi- 
o 


A few inſtances may ſerve for illuſtration, 


A. finding a treſpaſſer upon his land in the firſt tranſport of his 
paſſion beatcth him, and unluckily happeneth to kill; this hath 
been holden to be manſlaughter, But it muſt be underſtood, 
that he beat him, not with a miſchievous intention, but merely 
to chaſtiſe for the treſpaſi, and to deter him from committing 
the like ; for if he had knocked his brains out with a bill or 
hedgeſtake, or had given him an outrageous beating with an 
ordinary cudgel beyond the bounds of a ſudden reſentment, 
whereof he had died, it had been murder. For theſe circum» 
ſtances are ſome of the genuine ſymptoms of the mala mens, the 
heart bent upon miſchief, which, as I have alrcady ſhewn, 
— true notion of malice in the legal ſenſe of the 


'Ta A par- 


1 Halo 474 


Kel. 1344 


P. 236. 


a9 
CHAP, V. 


= 


Tr and Den- 
tan. 


rs 490. 
M. v. Tranter 
and Reaſon, 


Can 131. 
hes. wel fright and ran away, and dre; ged 
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A parker found a boy ſtealing wond In Nis maſter's ground, 
he beund him te hls 's til and bent him, The horfe 
the boy on the ground, 
fo that n died, This was holden to be murder * for it was a 
deliberate uc and ſavuured of cruelty, 


pr” There being an «fftay In the ſtreet, one Stedmam n foot» 


ſoldier ran haſtily towards the combatants, A woman ſeeing 
him run in that manner cried out, & You will not murder the 
* man will eu?“ Stadinen replied, 4 What is that to you, 
« you birch ?”* The woman' thereupan gave him a box on the 
ear, and Stedman ſtruck her on the breaſt with the pommel of 
his ſword, The woman then fled, and Stedman purſuing her 


ſtabbed her in the back, Holt was at firſt of opinion, that this 


was murder, a fingle box on the rar from a woman not being a 
ſafficient provacation te kill in this manner, after be bad given 
her a blow in return for the box on the ear; and it was propoſed 
to have the matter found ſpecially: but it afterwards appearing 
in the progreſs of the trial, that the woman ſtruck the ſoldier 
in the face with an iron patten, and drew a great deal of blood, 
it was holden clearly to be no more than manſlaughter, 


The ſmart of the man's wound, and the effuſion of blood 
might poſſibly keep his indignation boiling to the moment of 
the 


Mr. Lutterel being arreſted for a ſmall debt prevailed on one 
of the officers to go with him to his lodgings, while the other 
was ſent to fetch the attorney's bill, in order, as Lutterel pre- 
tended, to have the debt and coſts paid, Words aroſe at the 
lodgings about civility- money, which Zutterel refuſed to give 
and he went up ſtairs pretending to fetch money for the pay- 


ment of the debt and colts, leaviag the officer below, He ſoon 


returned with a brace uf loaded piſtols in his boſom, which, at 
the importunity of his ſervant, he laid down on the table ſaying, 
He did not intend to hurt the officers, but be would net be ill» 


2 2 __ to. . „ — — — — Om. „ — dd ** 
2 * 


—— 2 


* The enſes of ummuderate earreAion, mentioned alremly under the head of 
vreldevital death; worry this rule mich farther than theſy ts for drr Wen 
with moderation is eertaitily lawful t but in dete cafes the leaft bluw Would 
hae been wiyuftifiable, 
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The officer, who had been ſein for the attorney's bill, 
1 returned to hls companion at the lodgings and wrrds of 
anger ariſing Zutterel (truck one of the uficers on the face 
with a walking-cane, and drew a lite blood, 8 
bath of them fell upon him, one ſſabbed him in xine placer, be 
all the while on the grownd b:gging for merry and unable to refit 
them; and one of them fired one of the piſtols at him while on 
the ground, and gave him his death's wound, This is reparted 
ta have been halden manſlaughter by regen of the Ari affanuit 


with the cane. 


This is the cafe, as reported by Sir Jobe Strange; and an 
extraordinary caſe it is, that all theſe circumitances of aggra- 
vation, two to one, he helplefs and on the ground beggiuig for 
mercy, {tabbed in nine places and then difpatched witu a piſtal; 
that all theſe cireumſtances, plain indications of a deadly re- 


v-ng* or diabclical fury, thould not outweigh a flight ſtroke . 


witu a cane. 


But in the printed trial there are ſome circumſtances Rated, 
which are entirely dropped, or very {lightly mentioned by the 
reporter. | 


t. Mr. Lutterel had a ſword by his fide, which, after the af- 


fray was over, was found 4rawn and broker, How that hap- 
pened did not appear in evidence z for part of the alſra7 was at a 
time when no witneſs was prefent, no- boch (p11 to the whole, 

a. When Lutterel laid tue piſtols on the tuble he a>clarad, 
that he brought them downs becauſe be would not be forced out 
of his lodgings, 

3. He threatened the officers ſeveral tin, 

4. One of the ofticers appeared tu have been wounded in 
the hand by a piſtol-ſhot, (for both the piſtols were diſcharged 
in the affray,) and nightly on the wrilt by fomc hura-pointud 
weapon : and the other was ſlightly wounded in the wand by a 
likes weapon. 

J. The evidence touching Lutterel's benging for m ov 
Was not, that he was on the - round . ar Ar mereys but 
that on the ground n held up dus ande As 18 b+ wi begging 
for merry. 


The ehlef=}uſtice direfud the Jury, that if y belleved 
Mr. Eutteret endeavoured te _ ba WIasein he tene 
4 i» 
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chAP. v. to think was the caſe, and very probably was the caſe, it 
would be juſtifiable bomicide in the officers However, as 
Mr. Luttercl gave the firſt blow accompanied with menaces te 
the officers, and the circumſtance of producing loaded piftols ta 
prevent their taking bim from his lodgings, which it would have 
been their duty to have done, if the debt had not been paid or 
hail given, he declared Ir COULD B& NO MORE than man- 
Aaug bter. 

This direction of the chief-juſtice the reporter hath totally 
omitted; and therefore I have taken the liberty to ſtate the 
eaſe more largely than otherwiſe I ſhould have done 1 and 1 
cannot help ſaying, that the circumſtances omitted in the re- 
port are too materlal, and enter too far into the true merits of 
the caſe to have been dropped by a gentleman of Sir 
irange's abilities and known candour, If he had not 
oyer=ſtudious of brevity, 


Imperfect reports of facts and elreumſtanees, eſpeelally In 
eaſvs where every elreumſtanee welgheth /omerbing In the 
feale of Juſtice, are the bane of all ſelenee that dependeth upon 
the precedents and examples of former times, 


1 Rep. % I have always thought N' caſe a very extraordinary 
1 Malo 4554 one, 88 It ls reported by Ge from wham Hale elites it, The 
fon fights with another boy and is beaten; he runs home ta 
his father all-bloody 4 the father takes a ſtaff, runs three 
m of a mile, and beats the other buy, who dieth of 

is beating, This is ſald to have been ruled manſlaughter 
becauſe duns in ſudden beat and paffion, 


Burely the — was nat very grievous, The boy 
had fought with Une who happened ta be an aver-mateh for 
Wim, and was worſted ! u difalter flight enough and very free 
auen among boys. 

If upon this preveestlon the father, after running three 
quarters of a mile, had ſet his ſtrength againſt the cle, had 
diſpatehed him with an hed ar any other deadly weapon, 
pr by repeated blows with his eudgel, it muſt, in my opinion, 
have been murder z finee any of theſe elreumſtances would 
have been a plain indication of the malltia, the miſchievous 
vindictive motive before explained; but with regard to theſe 

circumſtances, 
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* 


was beaten, Ole is totally ſilent, 


But Croke ſetteth the caſe in a. much clearer light, and at Cro. Jac. 256. 
the ſame time leadeth his readers into the true grounds of the 
judgment. His words are, © Rowly flruck the child with 4 
« {neil cudget*, of which Hrote be afterwards died,” 

I think it may be fairly eollected from Crote's manner of 
| [and Godbot's report,] that the accident happened by 
a fingle flroke with a cudgel not likely to deffyvy, and that death 
did not immediately enſue, Ihe ſtroke was given in heat of 
blood, and not with any of the circumſtances which import 
the malitia, the malignity of heart attending the ſacd 
explained, and therefore manſlaughter. I. obſerve, that Lord ; 
Raymond layeth great (treſs on this elreumitancey thet the Arete LA. NN. 145t. 
100 with & endgel not likely ts hill, 


_ ; The IT —* in web... ſection will not nl... - * 
in where words or attians of reproach. or 
eontemph or Indeed upen any other ſudden provecntion, the * _—_ 
pai ties eme to blower ue wndue advantage being ſought or taken 
#4 her, fide, | 


A, uſoeth provoking language or behaviour towards J. . 
H. (triketh him, upon which à combat enſueth, In which 4 is 
killed. This is holden to be manſlaughter; for it was a 
ſudden affray and they fought upon equal terme and in ſuch 
__ wen ſudden quarrels it muttereth wt wha gave the fixft 

ow, 


Hut If B, had drawn his (word and made a paſh at 4 bir 
Hd then whdrawn, and thereupon / had drawn and a com 
t had enfued, In which % had been killed, this would have Kel: 6+. 
been murder] for A. by making his pass, % adwerſary's fanrd | 11 
wndrawn, (hewed, that he fought his blood and £4 endeavour 
te defend himſelf, which be had @ right ts d, Will not excuſe 
A : but if J. had firlt drawn and forborne till his adverſary had Kol, 130 


drawn too, it had been no more than manſlaughter, on um. 


Manvogridge, whoſe caſe hath been already mentioned upan p. 314. 
another occaſion, upon words of anger threw a bottle with 


— m—— — 
* Gadlbolt 142 calleth it a R., meaning, I ſuppoſe, a ſmall wand. 


Tx great 
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CHAP.V. great force at the head of Mr. and immediately drew his 
Faord) Mr. Cope returned a bottle at the head of Mawgridge, 
and wounded him, Whereupon Mawgridge ſtabbed Cope. 
This was ruled to be murder z for Mawgridge in throwing the 
bottle ſhewed an intention to do ſome great miſchief z and his 
drawing immediately (hewed, that he intended to follow his 
blow] and it was lawful for Mr. Op- being fo aſſkulted to ro- 
turn the bottle 2 The Judgment in this caſe was holden to 

LA Nm. 1449. he good law by all the Judges of Bngland at u conference in the 
(Mr. 771) eule of Major Onely, 


To what I have offered with regard to ſudden rencounters 
let me add, that the blood, already too much heated, kindleth 
afreſh at every paſh or blow and in the tumult of __—_ 
In which mere inſtinit, felf-preſervation, hath no inconfiderable 
ſhare, the volee of is not heard 1 and therefore the law 
in condeſcenſion to the Infirmities of fleſh and blood hath ex- 
tenuated the offence, | 


MA. 4 aer, 44 But in theſv, and Indeed in _ other caſe of 
gpl n homliglde upon provocation, how great ſaever It be, If there le 


ww tube, ſuffleſent time for pailion to ſubſide, and for reaſon to Interpoſb, 
ſuch homlelde will be murder, 


(1 Hale 486, 4 findeth a man in the act of adultery with his wife, and In 
4 Yoni. 158: tho firſt tranſport of paſſion killeth him! this ls no more than 
$141) manſlaughter ; but had he killed the adulterer deliberately and 
upon revenge after the fat and ſyffeient cooling»time, It had 
been undoubtedly murder, For let it be obſerved, that in all 
poſſible caſes deliberate homicide upon a prineiple of revenge is 
murder, No man under the protection of the law is to be the 
avenger of his own wrangs, If they are of ſuch a nature for 
which the laws of ſociety will give him an adequate remedy, 
thither he ought to reſort ; but, be they of what nature ſoever, 
he ought to bear his lot with patience and remember, That 


vengeance belongeth only to the A High, 


IE OY 
— * 2 * 


* Seo Lord Holi's report of Mawgridge's caſe Kel, 119. The learned judge 
In this cafe, after a ſhort introduRory diſcourſe wheroin I cannot totally agree 
with him, entereth with great learning and ſound reafon into the point upan 
which the caſe turned, He doth ſo likewiſe in the caſe of the King and 
Plummer, 


1408 
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Ster. 3. Upon this principle, deliberate duelling, if death * {$6 
enſueth, is in the eye of the law murder; for duels are generally (1 Hale 443. 


founded in deep revenge z and though a perſon ſhould be drawn 45% 454+) 
into « duel, not upon a motive ſo criminal, but merely upon the 


punctillo of what the /werd/men falfly call honour, that will not 
excuſe; for he that deliberately ſeeketh the blood of another 
upon a private quarrel acteth In defiance of all laws human and 


divine, whatever his motive may be. 


But If, as I ſald before, upon a ſudden quarrel the partles 
ficht upon the (pot, or If they preſently fetch thelr weapons and 
0 liity the field umd lights and ene of them falleth, It will be 
2 „ j becauſe it may be preſumed the blood never 
cooled. 


It will be otherwlf If they appoint to fight the next day, or kel. a9, 
even upon the ſame day at (ſuch an interval as that the paſſion 


might have ſubſided; or if from any elrgumſtances attending 


the caſv it may be reaſonably concluded, that thelr Judgment 
had actually gontrouled the frſt tranſports of paſſion hefore 


they engaged, The lame rule will hald, If ufter a quarrel they Onehy' WP 


fall into other diſourſp or diverſiany, and continue fo engaged f4% 1%“ 
TTL 


8 roaſuble time for cooling, 


CHAP, VI, 
Of the Statute of Stabbing, 


HAT particular ſpecies of manſlaughter which is ouſted 
of clergy by the act of 1 Jae, I, commonly called The Js, 5 c. b. 


Statute of Stabbing, cometh now in courſe to be conſidered, 


This ſtatute was made at à critical time, and, as tradi- 
tion hath it, upon a very ſpecial ocoaſſon. It is ſuppoſed Par 1255 


to have been 1 intended to put an effectual ſtop to 34, 
outrages then frequently committed by perſons of inflam- 


mable ſpirits and deep reſentment z who, wearing ſhort dag- 


gers under their cloaths, were too well pzepared to — 
| qu 


4 
3 
3 
: 


N 296, 


ſrl. 469 


Hale 476, 


DISCOURSE n. 
quick and effectual execution upon provocations extremely 
pri ttt 

Sner, 1. It was agreed by the judges in Lord Aries 
caſe, that this ſtatute is declaratory of the common-law, and 
was made for preventing the inconveniences ariſing from the 
forwardneſs or compaſſion of juries ; who were apt to conſider 
that to be a provocation for extenuating murder, which in law 
was not, Whether it was merely declaratory ſtatute or not, 
I will not take upon me to determine: but certain it is, that 
though the words deſcriptive of the offence are very general, 
probably in terrorem, yet in the conſtruction of the ſtatute the 
1 which at cammon-law will ſerve to juſtify, ex- 
cuſe, or alleviate in a charge of murder, have always. had their 
due weight in proſecutions grounded on the ſtatute, 

The words are, ® That if any perſon ſhall ab or thruf any 
perſon that hath not then any weapon drawn, or that hath not 
then firſt ſtricken the party killing, and the perſon ſo ſtabbed 
or thruſt die in ſix months z except in caſes of ſelf-defence, 
misfortune, or for preſerving the peace or chaſtizing his child 
or ſervant, ſuch offender ſhall &c," | 

But general as the words are, yet caſes coming within the 
letter of the act, and not covered by any of the exceptions, have 
very rightly been adjudged not to be within the meaning of it, 
the juſtice or benignity of the law over -ruling the rigorous 
penning of the ſtatute, . 

I will by way of illuſtration mention a few caſes, ſome of 


Which have been already cited to other purpoſes; 


The caſe of an adulterer ſtabbed by the huſband in the act of 
ad+)-ory lately cited is not within the act: it is manſlaughter at 
common-law; for the provocation is greater than fleſh and 
blood, in the firſt tranſport of paſſion, can bear, 

A man is aſſaulted by thieves in his houſe, the thieves 
having no weapon drawn nor having ſtruck him; he ſtabbeth 
one of them: this is not within the act, it is juſtifiable homi- 
cide, 

An officer puſhed abruptly and violently into a gentleman's 
chamber early in the morning in order to arreſt him, not tel- 
ling bis buſineſs nor uſing worgs of arreſt ; the gentleman, not 

knowing 
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Inewing that he was an officer, under the firſt ſurprize took CHAP. VE 
down a ſword that hung in the chamber and ſtabbed him, It 

was ruled manſlaughter at common-law, though the defendant 

was indicted on the ſtatute, and the officer no weapon 

drawn, nor had he truck the defendant z who not knowing the 

officer's buſineſs might, from his behaviour, reaſonably conclude 

that he came to rob or murder him, 


3 Upon an outery of thieves in the night»time u perſon who 7 Mao #4 47% 
was concealed in a cloſet, but no thief, was, in the hurry and Jones (W)qap- 
ſurprize the family was under, ſtabbed in the dark, This was 
holden to be an innocent miſtake, and ruled chance-medley, 


Poſlibly it might have been better ruled manſlaughter at 
common-law, due elreumſpection not having been uſed ; but 
it was not manſlaughter within the ſtatute, 


Caſes of this kind are very numerous, Many of them have 
been already ſtated to other purpoſes under the head of juſtifi- 
able or excuſable homicide ; more there are which cannot 
have eſcaped the obſervation of any attentive reader, In all ſuch 
caſes the juſtice or benignity of the common-law hath over- 
ruled the rigour of the ſtatute, | | 


SxcT, 2, A priſoner whoſe caſe may be brought within the bed, 2. 
letter of the act commonly is _— upon two indictments, on 
one at comman-law for murder, other upon the ſtatute z 
and if it cometh out in evidence, that the fact was either juſti= 
fiable or amounted barely to manſlaughter at common-law, it 
hath been rarely known, that ſuch perſon hath been convicted 
of manſlaughter upon the ſtatute, 


Hard indeed it would be ſhould he be fo convited ; for, if 
the tradition I hinted at above is to be depended on, this is ono 
of thoſe acts which, to borrow an expreſſion from Lord Bacon, 
was made upon the ſpur of the timer 3 whereas the rules of the 

| common-law, in caſes of this kind, may be conſidered as the 
reſult of the wiſdom and experience of many ages, 


Let me add, that if the outrages at which the ſtatute was le- 
yelled had been proſecuted with dus vigour and proper ſeverity 
| upon 


CHAP, VI. 


dect 44 
Nabe thruſt, 
1 Hale 470. 


1 Halo 469. 


4. 
What a weg- 
pon dr. nun. 


1 Hale 470. 
Godb. 1 54 
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upon the foot of common-law, I doubt not an end would ſoon 
have been put to them, without incumbering our books with a 
ſpecial act for that purpoſe, and a variety of queſtions touching 
the true extent of it. This obfervation will hold with regard 
to many of our penal ſtatutes, made upon ſpecial and prefling 
occaſions, and favouring rankly of the times. 


After what I have ſald it may not be thought extremely 
necellary to enter minutely into the circumſtunces which. will 
bring particular caſes wi:hin the ſtatute, or make them out of it: 
but ſomething very briefly (hall be aig 


Ster. 3. The ſtatute in deſcribing the offence ſaith, 4 Every 
« perſon that (hall /fab or thry/.” Under theſe words ſhoots 
ing with any ſort of lire-arny, or thruſting with « ſtaff or any 
other blunt weapon, have been brought within the act. The 
cafe of thruſting wita « blunt weapon muſt be ſuppoſed ta 
have been in the contemplatlon of the Tegiſlature 1 otherwiſe it 
will not be eaſy to account for the exception with regard to the 
correction of children or ſervants, 


The caſe of ſno ming with fire-arms will govern the cafes 
of ſending an arrow out of a bow or a ſtone fi om a (ling, or uſing 
any device of that kind holden in the hand of the party at the 
inflant of diſcharging it + but throwing at a diltance and wound» 
ing the party, whereby death enſueth, the weapon, be it what 
it may, being delivered out of the hand * at the time the ſtroke 
was given, hath not been thouylut with ſtrit propriety to 
come under the notion of ſtabbiug or thruſting, 


Szer. 4. The ſtatute bath likewiſe theſe words farther 
deſcriptive of the offence, “ Every perſon that ſhall ſtab or 
« thruſt any perſon that hath not then any — drawn, or 
« that hath not then / ſtricken &c.“ s 


An ordinary cudgel, or other thing proper for defence or 


' annoyance in the hand of the party hath been conſidered as a 


— 


* Holt in Ac 131. and by the court in Newman's caſe at the Old Bailey in Oct. 
$ An. where the point of a ſword was thrown at 20 yards diſtance. MSS. 


Donn and Chapple 
weapon 
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| weapon drawn, ſo as to take the caſe out of the ſtatutey HAP. Vr. 
ba wee a weapon drawn ſeem rather to import a 
' n drawn out of the ſcab- 
Gard, It would ſound extremely harſh to ſay, that a ſword in 
the (cabbard is a weapon drawa within the meaning of the 
act ; and yet, I preſume, there ure fome ſwords ſtill remaining 
which probably have not been drawn ſince the reſtoration, as 
well fitted for defence or annoyance as an ordinary cudgel, 
But the judges have wiſely holden a ſtrict hand over this ſta- 
tuto, They did fo very remarkably in the caſes where it hath 
been holder, that perſons preſent aiding and abetting, though An 4 


at common-law principals in the manſlaughter, ure not within ; 2 
the ſtatute, ſo as to be ouſted of clergy. Hat ale bel“ 


der. 3. The Judges were once divided upon the con» 
ſtruRion of the word then z 4 The party killed not having then Mok ar 
«4 any weapon drawn.” The point in debate was, whether % in the (tas 
the word then was to be confined to the inflant the fab war , Lov 355. 
or whether It related to the whole time of the combat. 
ut, as I do not find that this polnt received any judlelal deter- 
mination, I leave it to the mon of more leiſure and refinement, 


In another caſe, a queſtion aroſe upon the conſtruction of Jones (W.] 346. | 
the word fir/f in the ſtatute ; The perſon killed not having 
« frft ſtricken the perſon killing,” Eleven of the judges 
held, that the words, “ not having firſt ſtrieken,“ meant, not 
having given the f binu in the affray, Richardſon ſingly 
was of opinion, that the meaning of the words was, not having 
ſtruck before the mortal wound was given, The major vote 
however prevailed 3 but, in the opinion of Holt, againſt the na» Skin. 668. 
tural order of the words and the obvious meaning of the act, 
The arrangement of the words, as they ſtand in the ſtatute, 
ſeemeth to have been inverted, and a conſtruction the legiſla- 
ture never dreamt of extorted from them, 


Theſe are ſome of the queſtions upon which the ingenuity 
of learned men hath been employed in the conſtruction of this 
ſtatute. But wherever the defendant is indicted at common- 
law and alfo upon the ſtatute, the queſtion moſt worthy of 
litigation would, | in uy opinion, be, Is the fact upon evidence 
: murder 


d 


DISCOURSE u. 


CHAP. VI, murder at common-law, or is it not? Eſpecially if the ſtatute, 


Vid. Brat. 
cap. de Mur- 
dro, 134 b. | 


was declaratory of the common-law, us, according to the paſs 
ſage already cited from Kelyng, it was reſolved to be. 

One general rule however may, as I conceive, be ſafely laid 
down, That in all caſes of doubt and difficulty upon the con- 
c Ronny 
to turn the ſcale. 


C H A P. VII. + pl Os 

(Of the Diſtinction between Manſlaughter and 
Murder according to old Writers, and of the 
Benefit of Clergy.)- 


EFORE I quit the ſubje& of manſlaughter, I will ſubmit 
to conſideration a few things which have occurred to me 
touching the diſtinction between that offence and murder in the 


light our oldeſt writers conſidered thoſe offences; and how far 


later ſtatutes have introduced the material diſtinction between 
thoſe offences which at preſent is eſtabliſhed. 

The diſtinction between murder and manſlaughter, as it is 
Rated by our oldeſt writers, ſeemeth to have been in their time 
merely nominal, By the one they meant an inſidious ſecret aſ- 
ſaſfination, occulta occiſio, nulla ſciente aut vidente, as they ex- 
preſs themſelves. And homicide under theſe circumſtances, if 
the offender was not apprehended, ſubjected the townſhip, as I 
have already obſerved, to the amerciament, to which they gave 
the name of Murdrum. 


Vid. Bradt. cap. Every other ſpecies of felonious homicide they called ſimply 


de Homicidio, 
£81 4. 


homicidium negquitir & in felonid ſactum. But both offences 
with regard to the conſequences of a conviction were the ſame, 
both capital ; unleſs the privilege of * 0 and when 
it did, both were treated alike, 

The legal notion of murder in contra-diſlinion to man- 
ſlaughter was afterwards enlarged, and took in every ſpecies of 
homicide, whether openly or privily committed, if attended with 
circumſtances indicating a preconceived malice in the large ſenſe 
of that term, which I have already ſtated and explained ; or, to 
borrow a term from the Scotch law, © Slaughter of forethought 


« felony.” 
Stanford, 
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Stanferd,. the-;clegreſt. and deſk. writer an the ;Crown-law- CHAP. v. 


before Hale, ſtateth the old rule from Braden j but addeth, that 
the enlarged idea taking in every ſpecies of homicide ,with 
malice prepenſed, had long obtained. (ly to ven Hd 4.06 
How long it had obtained, it is difficult to determine with pre- 
ciſion z and I think it a point nat worthy of much inveſtigation. 
It had certainly obtained long before Stasfaru s time: for though, 
as I obſerved at the. entrance into this diſcourſe, the antient pre- 


cedents and writers on our law do not make uſe of the term 


homicide upon malice forgtbought in contra-diſtinQion to ſimple 
felonious homicide unattended with that circumſtance; yet it is 
certain, that the term, and alſo the diſtinction between the one of- 
fence and the other founded in the circumſtance of malice was 
well known and underſtood at or very near the time thoſe writers 
flouriſhed #, | 


The acts + of general pardon from the 50 Edw. III. to this 
time conſtantly and uniformly except murder of malice prepen- 
ſea, or in words tantamount, correſponding exactly with our 
preſent notion of that offence. 


Under theſe acts, manſlaughter not being excepted was always 
underſtood to be pardoned. | 

Here was a real diſtinction, though temporary and occaſional, 
_ eſtabliſhed between the offences of murder and ſimple felonious 
homicide ; which was certainly founded on the ſuppoſed malig- 
nity or non-malignity of the heart at the time the fact was 
committed, In one caſe the mercy of the Crown interpoſed, 
in the other the offender was left open to the juſtice of the law. 


The ſtatute of Rich, II. likewiſe preſuppoſeth the legal diſ- 
tinction as well known in thoſe days; and, as far as it goeth, 
eſtabliſheth a real and laſting difference between the offences. 
It enaRteth, « That no pardon ſhall be allowed for murder 
« or for the death of a; man ſlain by await, aſſault, or malice 
« prepenſea . unleſũ the ſame murder &c be ſpecified in the 
charter; and if in the charter it be not ſo ſpecified, the 


* 


® g the patent rolls already cited, many pardons for homicide under vari- 
riou circumſtances reciting that the fafty were committed nov por ſrlmnian aut ir- 
Cogitatam malitiam, 

f des the afts In Rafal or any edition before 1618, when Pulten's collection, 
omitting temporary acts and ac ſuppoſed to be repealed or obſolete, was pub» 


2 | C juſtices 


iſhed, 


Stanf. c. 10. 


Id. f. 18. B. 


P. 256, 


13 Rich. II. 
ito a. C. bs 


r. 330336, 


Bra. Indict. 
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« juſtices ſhall- inquire by inqueſt if he were murdered or ſlain 
by await, aſſault, or malice prepenſed ; and if they find that 
« he was murdered or ſo ſlain, the charter ſhall be diſallowed.“ 
Upon ſuch finding of the jury the King was preſumed to have 
been deceived in his grant; and thetefore the ſtatute provideth, 


that no general words in the pardon, how comprehenſive ſo- 


ever, {hall avail the offender, The Crown was not preſumed 
intentionally to pardon premeditated murder, unleſs it's inten- 
tion was plainly and clearly expreſſed in the charter. 

The ſtatutes ouſting clergy in the caſe of wilful murder like- 
wiſe preſuppoſe an eſtabliſhed well-known diſtinction between 
that offence and ſimple felonious homicide ; and fall in exactly 

with our preſent notion of homicide attended with and aggra- 
vated by the circumſtance of malice prepenſed. 


12 H. VII. . 7. if any lay-perſon prepenſedly murder his 
lord &c. 


23 F. VIII. 4 1. ouſteth clergy in caſe of wilful e of 
malice prepenſed; but excepteth perſons in holy orders, viz. of 
the order of ſubdeacon or above. 

25 H. VIII. c. 3. referreth to the 23d, and is with regard 
to the preſent queſtion merely auxiliary to it, 127 


1 Edo. VI. c. 12. which for reaſons given in another place, 
I think, hath ſuperſeded both the acts of H. VIII. as far as con- 
cerneth the enumeration of offences ouſted of clergy, deſerib- 
eth the offence by the term murder of malice prepenſed ; but 
doth not extend to acceſſaries before the fact, nor to perſons 
ſtanding mute &c, as the two acts of H. VIII. taken toge· 
ther did. 

46 5 Pb. and M. c. 4. is auxillary to the act of Edw. VI, 
and extendeth to acceſſaries before the fat, and to perſons 
ſtanding mute &c, and the offence is here deſcribed ſingly 
by the words wilful murder which, in the language of the 
law, er vi termini import every thing we now underſtand 
by murder of malice prepenſed in contra-diſtinion to man- 
ſlaughter. | 

And therefore in an indiftment for murder the word mur- 
dravit is ſo neceſſary and eſſential in the deſcription of the 
offence, that no words, however importing the ſame offence, 


18 rx malitid precegitatd interfecit; will now bring the caſe 
within the ſtatutes ; and for want of that technical operative 
word the defendant cannot be convicted of murder, though he 
may of manſlaughter, | 

Theſe ſtatutes ouſting Clergy in the caſe of murder have intros 
duced a material and laſting diſtinction between that offence, 
and what we now commonly call Manſlaughter, with regard to 
the conſequences of a conviction. But the ſtatutes of H. VIII. 
' wete extremely partial and defective, all perſons in holy orders, 
who ought themſelves to have known and taught others their 
duty, being excepted ; and the ftatute of H. VII. already cited 
was in like manner defective. This defect the ſtatutes of 
Ew. VI. and of Ph. and M. have ſupplied. 


hut ſtill, all perſons not capable of holy orders, as women, 
who from the delicacy of their frame ſeem to be the moſt 
ſuſceptible of human paſſions, and ſome others, were left to the 


395 
CHAP, vii. 


(Se- 28 H. VIII. 
c. 1. C. & 32 H. 
VIII. c. 3. f. 6, 
7,8. 2 Hale 
37: 4 Black. 
vo 28. l. 1.) 


extreme rigour of the common-law, and to the mercy of the 


Crown; for at common-law all felonies, except petit larciny, 
rape and mayhem, were conſidered as capital offences, unlefs 
in caſes where the offender was capable of holy orders and 
qualified for them; and in thoſe caſes, I am ſorry to ſay it, 
murders, though of the moſt atrocious. kind, were not ex- 
cluded : and therefore wherever I ſpeak of the benignity of the 
law and it's condeſcenſion to human infirmity in the caſe of 
manſlaughter, I would be always underſtood to ſpeak of the law 
in it's preſent ſtate, 


But light and ſound ſenſe have at length, though by very 
ſlow degrees, made their way to us. We now conſider the 
benefit of clergy, or rather the benefit of the Ratutes, as 4 re- 
laxation of the rigonr of the law, A condeſcenſion to the in- 
firmities of the human frame: and therefore in the caſe of all 
elergyable felonies we naw meaſure the degree of purſiſhment 
by the real enormity of the offence z not, as che ignorance and 
ſuperſtition of former times ſuggeſted, by a ſenſeleſs dream of 
ſacred perſons or ſacred functions, 


The 21 Jac. I. c. 6. went little, and but a little, way in 
favour of the better half of the human race, Women for grand 
U larciny 
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lareiny to the value of 10 f. were put upon the ſame foot as 
men intitled to clergy. 

It is really aſtoniſhing, that when their caſe came ſo pro- 
feſſedly under the conſideration of the legiſlature more was not 
then done in their behalf: but here for more than half a cen- 


+ tury the wiſdom of the nation ſtopped ſhort ; till the 3d and 


4th of V. and Ad. put women in all cafes of clergyable felo- 
nies upon the ſame foot as men intitled to clergy. 


The 5th of Queen Anne at length aboliſhed the idle cere- 
mony of reading, and fo broke down, if I may uſe the expreſ- 
ſion, the wall of partition between ſubject and ſubject under 
one and the ſame degree of guilt. This meaſure intitled thoſe 
who before were ſuppoſed to be under a legal incapacity for 
orders, as Fews and ſome others were, and likewiſe thoſe who 
in preſumption of law were not qualified in point of learning; 
of which reading « ſcrap of Latin e, which they called the nect« 
verſe, was commonly made the teſt,-this meaſure intitled all 
theſe to the indulgence of the law in common with the reſt of 
their fellow-ſubjects, 


From this period the meaſure of fee, hath, as J be- 
fore hinted, been governed by the de * of real gullt; not 


by an abſurd diſtinction between ſubject and ſubject, Originally 
to downright Impudenes on one hand, and to mere ſu- 
evi or amazing Imity on the other, 


Thus hath the order of things, which the pride and pre- 
ſumption of the Romi clergy introduced, and the ignorance 
or enthuſiaſin of the lalety adopted, been happlly inverted, Our 
anceſtors In queſtions touching the allowance or non-allow» 
ance of clergy regarded ſolely the function or abilities of 0 
offender, we the real demerit of the offence, 


# Miſirere wel Dow, 
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Jian already obſerved, that our oldeſt writers made P. 30. 


uſe of the term Murder in a very narrow limited ſenſe ; 
and that in ſucceeding ages the definition of this offence, in 
contra- diſtinction to ſimple felonious homicide, was enlarged 
ſo as take in all the caſes which appeared to have been at- 
tended with circumſtances indicating a prepenſed malice in the 
party killing ; and that this enlarged idea hath long obtained, 
and exactly falleth in with our preſent notion of murder of 
malice prepenſe. | 


I have likewiſe endeavoured to ſtate and illuſtrate by au- p. 436. 


thorities already cited the true legal notion of the term Malice 
as applied to the cafe of murder, which I will not now repeat, 
It is ſufficient to refer the reader to what is offered by way of 
preliminary to the diſcourſe, upon the ſubJe& of homleldo In 
general, 


I choſe to enlarge upon that point there rather than In this 
place z becauſe I thought that many things which I have ſald 
in treating of the lower ſpecles of homlelde, whether Juſtifiae 
ble, excuſable, or alleviable, would be better underftood by 
firſt fixing In the reader's mind the true Idea of that degree of 
malignity implied in the term Malig 3 which, In eaſes primd 
facie falling within the lower ſpecies, hath made the fact, all olr- 
oumſtances conſidered, amount to the crime of murder, I 
have likewiſe, as I went along, endeavoured to ſtate the cir« 
cumſtances from which the law inferreth the mallgnity of the 
heart, | 

Theſo matters have, I confeſs, In a manner exhauſted the 


ſubject I am now profeſſedly entering upon: but ns the law 
concerning murder is interwoven with the lower ſpecies of 


homicide, and ariſeth from a variety of circumſtances con- 


nected with them, this anticipation became in ſome meaſure 
neceſſary j ſince in treating of the caſes which prind facir ſaem 
to fall under the lower ſpecies I could not inake myſelf better 
underſtood than by conlidering 1—5 under every light they 

3 will 
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importing prepenſed malice, which have not already fallen in 
my way; though I. fear that the nature of my ſubject, compli- 
cated as it is, will betray me into ſome little repetition, which 
I will avoid as much as poſſible. | | 
The groſſer inſtances of wilful murder, and where tho ma- 
lignity of the heart, the malitia I have already explained, is ap- 
parent, need not to be mentioned in a diſcourſe of this kind, 
The caſes upon which doubts have ariſen, or which may be the 


ſubje& of future litigation, are only proper to be mentioned ; 
and to ſuch I ſhall confine myſelf, 


Ster. 1. Something hath been ſald briefly under the head 
of homicide in advancement of juſtice, touching the killing of 
officers in the execution of their offices, and of other perſons 
having authority to arreſt or Impriſon, or acting under colour 
of ſuch authority, But this being a matter in which the juſ- 
tice of the kingdom is deeply concerned, I will now ſubmit to 
conſideration my thoughts upon that ſubje& more at large, 


Miniſters of Juſtice, while in the execution of thelr offices, 
are under the peculiar protection of the law. This ſpecial 
protection Is founded In great wiſdom and equity, and in every 
prinelple of political Juſtice, For without It the publlek tran» 
qullllty cannot poſſibly be maintained, or private property ſo- 
eured nor In the ordinary courſe of things will offenders of 
any kind be ameſhable to juſtice! and for theſe reaſons the 
killing of officers ſo employed hath been deemed murder of 
mallee 174 * as belng an outrage wilfully commltted in do- 
fignee of the Juſtice of the kingdom the ſtrongeſt indication 
poſſible of the malitia, the malignity of heart which I have al- 
ready ſtated and explained, 


ger. 2, This rule Is not confined to the Inſtant the 
officer is upon the ſpot, and at the ſcene of ation, engaged in 
the buſinets which brought him thitherz for he is under the 
ſame protectlon of the law ene morande, & redeunde ; and 
therefore if he cometh to do his office, and meeting with 
great oppoſition retireth, and in the retreat he is killed, this 


will 
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will amount to murder. He went in obedience to the law and 
in the execution of his office, and his retreat was neceſſary in 
order to avoid the danger that threatened him: and upon the 
ſame principle if he meeteth with oppoſition by the way, and 


is killed before he cometh to the place, ſuch oppoſition being in- 


tended to prevent bis dein his duty, which it a fact to be collefied 

from cireumflances appearing in evidence, this likewiſe will 
amount to murder. He was ſtrictly in the execution of his 
| office, going to diſcharge the duty the law required of him, 


Ster. 3. Nor is the protection the law affordeth him con- 
| fined to his own perſon, Every man who cometh in aid of 
him (I ſpeak here principally of ſuch officers as at common» 
law or by the appointment of the Crown are properly conſer- 
vators of the peace), every man lending his aſſiſtance for the 
keeping of the peace, or attending for that purpoſe, whether 
commanded or not, is under the ſame protection as the officer 
himſelf, 


ger. 4. The protection the law affordeth in theſe caſes 
muſt net be conſidered as confined to the ordinary miniſters 
of juſtice or thelr aſſiſtants, It reacheth, under ſome limita« 
tlons, which ſhall be conſidered, to the caſes of private perſons 
interpoſing for preventing miſchief In caſe of an affray, or uſing 
thelr endeavour for apprehending felons, or thoſu who have 
ven a dangerous wound, and for bringing them to Juſtice; 
r thoſv people are likewiſe In the diſcharge of a duty the law 
requireth of them, The law is thelr warrant, and they may, 


not improperly, be canſidered as perſons engaged In the publlek. 


ſervice and for the advancement of Juſtice, though not ſpeel- 
ally appointed to it; and upon that account they are under the 
ſame protection as the ordinary miniſters of juſtice are, | 


Ster. 3. This rule is not confined ta thoſo who are pre- 
ſent ſo as ta have ocular proof of the fact, ar to thoſe who firſt 
come to the knowledge of it; for if in theſo caſes ſreſh-Cult 
be made, and @ e if hue 1 2 be levied, all wha Join 
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in aid of thoſe who began the purſuit are under the ſame pro- 
tection of the law as the others are, and ſtand in every reſpe& 


upon the ſame foot; otherwiſe no man of common prudence 


would join in the purſuit; and many great offenders would. 
eſcape the hands of juſtice, 


A robbery is committed on the highway or elſewhere, the 
country upon notice riſeth and purſucth the robbers, who turn 
and make reſiſtance, and in the ſtruggle one of the robbers is 
killed; this on the part of the purſuers is juſtifiable homicide. 
But on the other hand, if one of the purſuers is killed by the 
robbers or any of them, it will be murder in the whole gang 
Joining in ſuch reſlance, whether preſent at the murder or at a 
diſtance, but taking a part in ſuch re/Mance, "The law is the 
ſartie in caſe of hue and cry duly levied, " 


Ster. 6, Nor le this ſpecial protection of the law con- 
fined to caſes of a merely criminal nature, where the publick 
peace is broken or endangered. The miniſters of juſtice in 
civil ſuits, under proper limitations which ſhall be conſidered, 
are intitlod to the ſame protection for themſelves and followe 
and upon the ſame principles of political Juilice, _ 


But theſe rules require ſome farther explanation, 


Ber. 7. With regard to ſuch miniſters of juſtice who 
in right of thelr offices are conſervators of the peace, and in 
that right alona interpoſe in the caſe of riots or affrays, it le 
neceſſary, In order t make the offence of killing them amount 
ty murder, that the parties concerned ſhould haye ſome no- 
tice with what intent they interpoſe ; otherwiſe the perſons 
engaged may in the heat and buſtle of an affray imagine, that 
they came to take a part in it, But in theſe caſes a ſmal 
matter wlll amount to a due notification, It is ſufficient, i 
the peace be cammanded, or the oflicer in any other manner 
declare with that Intent he interpoſeth, Or if the officer be 
within his proper diſtrict, and known or but generally acknow- 
ledged to bear the office he aſſumeth, the law will preſume, 
that the party killing had due notice of his intent, eſpecially if 

| it 
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it be in the day-time. In the night ſome farther notification 
is neceſſary, and commanding the peace, or uling words of the 
like import notifying his buſineſs will be ſufficient, 


I remember a ſaying of a very learned judge, That a con/la- 
z flaſf will not make a conſtable, This is very true. But if 
a miniſter of juſtice be preſent at a riot or affray within his 


office, or any other known enſign of authority: this, I con- 
ceive, will be a ſufficient notification with what intent he in- 

ſeth; and if, after this notification, reſiſtance is made, 
and he or any of his aſſiſtants killed, it will be murder in every 
man who joined in ſuch reſiſtance, 


3u 
CHAP, VUL 


diſtrict, and, in order to keep the peace, produce his ſtaff of 


And in the caſe of arreſts upon proceſs, whether by writ or 


warrant, if the officer named in the proceſs give notice of his 

authority, and reſiſtance be made and the officer killed, It will 

be murder j if in fact ſuch notification was true and the proceſt 

2 for after ſuch notification the parties oppoling tho arrelt 
at thelr own peril, 


Private perſons interpoſing in caſe of ſudden affrays for part · 
Ing the combatants and preventing bloodſhed muſt undoubtedly 


give expreſs notice of their friendly intent, for the reaſon given 
above, 


Szer. 8, I have ſaid above by way of caution, if the pro- 
6ſt be legal but I would not be underſtood to mean any thing 
more than, provided the proceſi, be it by writ or warrant, be 
net defeftive in the frame 

Tuflice from a court or magiſtrate having juriſdittion in the e 
here may have been error or irregularity in the proceeding 

previous to the. iſſuing of the proceſsz but if the ſheriff or 

other miniſter of juſtice be killed in the execution of it; this 


it, and iſſue in the ordinary courſe 4 
aſe, 


dect. ?, 


(% Cn, 68 1, 
1 Hale 457) 


will be murder: for the officer, to whom it is directed, muſt, 


at his peril, pay obedience to it, And therefore if a capias ad 
fatisfaciendum, fleri facias, writ of aſſiſtance, or any other writ 
of the like kind iſſue directed to the ſheriff, and he or any of 
his officers be killed the execution of it, it is ſufficient upon 
an indictment for this murder to produce the writ and war- 
rant, without ſhewing the judgment or decree, 80 ruled by 

U 4 Lord 
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CHAP. Vit. 
Ms. Chapple. 


(1 Hale 460.) 


860. g 
(1 Haly 437. 


DISCOURSE N. 


Lord Hardwiche in the caſe of one Roger: e at the fummer 
aſſizes in Cornwall in the year 1738. 

And in the caſe of u warrant from a juſtice of the peace, 
in a matter wherein he hath juriſaiftion, the perſon — 
ſuch warrant is in like manner under the ſpecial protectlon 
the law} though ſuch warrant N have been obtained by groſs 
impoſition on the magiſtrate, and by falſe information touching 
matters ſuggeſted in It, Seo the caſo of Richard Curtis before 


Ster. 9. But If the proceſs be defeQive in the frame of It, 
ns if there be a miſtake In the name or addition of the perſon 
on whom lt is to be executed, or if the name of ſuch perten, 
or of the officer be Inſerted without authority, and after the 
iſſuing of the proceſs, or the officer exceed the limits of his au- 
thority, and bo killed z this will amount to no more than man» 


faughter in the perſon whoſe liberty is ſo invaded, 
How far other perſons, eſpecially mere ſtrangers, interpoſing 


in behalf of the party whoſe liberty is invaded, will be intitled 


ect. 10. 
Strangers ofy 
Fciaſiy inter- 
poting. : 
Ld\Raym-1296. 


tp the ſame indulgence, deſerveth great conſideration, 


Ster. 10. The doctrine advanced in the caſe of the Queen 
againſt Toely and others hath, I conceive, carried the law in 
favour of private perſons officiouſly interpoſing farther than 
ſound reaſon, founded in the principles of true policy, will 
warrant. I ſay gfficiouſly interpoſing, becauſe the interpoſition 
of private perſons in the caſes I have mentioned, for preſerv- 
ing the peace and preventing bloodſhed, ſtandeth upon a quite 
different foot, ' | 0 | 


In Tooly's caſe, the impriſonment of the woman was cer- 
tainly unjuſtifiable. The conſtable 4 was out of his precinct, 


W 


This man by the help of a gang of deſperate fellows ſtood out a long 
time in a chancery-ſuit, and kept poſſeſlion of-the premiſes in queſtion againſt 
all manner of proceſs. At length the ſheriff atten led by the poſe conti en- 
deavouring to execute the proceſs, three of the poſſe were killed by him or 
ſome of his gang, he preſent and abetting. For theſe murders he was tried 
and convicted. Ia the courſe of the trials the writ of execution, the injunc- 
tion for delivering poſſetſion, and the writ of aſſiſtance were read in evidence, 
but not the-decree, The judge being apprehenſive of a reſcue, he was by 
ſpecial order executed the next day. 2 

Tl uſe the term conſtable merely for the ſake of brevity, for the man was 
ao conſtable in the precinR where the arreit and impriſonment were. 
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und had no ſpecial warrant for what he did: nor had the wo» HA. vut. 


man at that time miſbehaved, His aſſiſtant therefore was not 
under the ſpecial protection of the law I have mentioned : but 
whether this illegal impriſonment was in the eye of the law a 
ſuMicient provocation to the defendants, who were frangert to 
her and ber caſt, le yet to be conſidered | 2 ons <a 
nlous homicide without a provocation is undoubtedly murder, 


It was holden by ſeven of the Judges againſt five, that it was 
a ſufficient» provocation, For, ſaid Hott In giving judgment, 
« if one be impriſoned upon an unlawful authority, it is a 
« ſufficient provocation to / people out of compaſſion, much 
« more where It is done under colour of juſtice 3 and where the 
« liberty of the ſubſect is invaded, it Is a provocation 4% all the 
« ſuliadli of England,-A man ought to be concerned for magne 
« charta and the laws z and if any one againſt law impriſon a 
„ man, he is an offender againſt magna charts,” 


The caſes of Sir Henry Ferreri's ſervant and of Hoplin 


Hugget were cited by the chief-juſtice in his argument, and 
greatly relied on, But thoſe caſes do not, in my opinion, war- 
rant the doQtrine in the latitude here laid down, 


In the former, a quarrel ariſing between the ſervant and the Cro, Car. 371+ 


officer after Sir Henry had ſubmitted to the arreſt and was put 
into a place of ſecurity, they fought and the officer in this affray 
was killed. It doth not appear upon what provoeation the 


quarrel and affray began, and the report maketh it highly pro- 


bable, that no reſcue was thought of or attempted. The words 
are, “ The ſervant in ſeeking to reſcue him As was PRE» 
„ENDE: killed the officer,” 


If the matter of the reſcue was a mere pretence, and, for 
aught appearing by the ſtate of the caſe, it was no more than 
a pretence, the caſe was clearly manſlaughter, homicide upon a 
ſudden affray ; without entering into the queſtion touching the 
inſufficiency of the writ or warrant, The reporter doth in- 
deed mention this matter as an ingredient in the caſe ; but 
general rules thrown out in argument, and carried farther than 
the true ſtate of the caſe then in judgment requireth, have, I 
confeſs, no great weight with me. 


I ds 
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Id nat ſe that incompetent reaſons,” where better might 
have been given, derugate from tho authority of the judgment; 
but they certainly derogate from the authority of the rule upon 
which the judgment is ſuppoſed to be founded. 


Hugget's caſe likewiſe, as ſtated by Hale, was clearly man- 
flaughter, a ſudden quarrel and affray, and a combat between 
him and an affiſtant of the prefs-maſter upon ſome rudeneſs of- 
fired or ſuppoſed te be offared on the part of tha afſiflant ; upon 
which, faith Hale, a quarrel aroſe between them, and in the 
end the aſſiſtant was killed . 

T take the liberty of obſerving, as I go on, that Hale, who 
at the conference concurred with thoſe who were of opinion, 
that the caſe amounted to manſlaughter only, doth not ſay a 
ſyllable touching the provocation which an act of oppreſſion 
towards individuals might be ſuppoſed to give to the by-ſtanders ; 
and he certainly repreſenteth the caſe in the light it appeared to 
him at that time, as a ſudden quarre! upon ſame rudeneſs of- 
fered by the preſs-maſter's aſſiſtant. $a, 

The caſe, as it is reported by Kelyng, doth indeed turn upon 
the illegality of the impreſs, and the provocation ſueh an act of 
oppreſſion may be preſumed to give to every man;be he ſtran- 
ger or friend, out of mere compaſſion to endeavour a reſcue : 
and, ſay the major part of the judges, if in ſuch endeavour of 
reſcue they kill any one, ſuch killing will be manſlaughter. 

In this caſe the judges were divided in opinion, four that it 
was murder, eight that it was manſlaughter +. 


Skcr. 11, Without entering at preſent into the merits of 
this caſe, I think To's differed widely from it. In this, 
ſwords were drawn, and a mutual combat enſued z the blood 
was overheated in the affray before a mortal wound was 
given, In Tozly's, the ſoldiers at the firſt meeting with the 


R OR. I. 0. 4 


* Kelyng ſaith, that ſwords were drawn on both ſides, and they fought, 

+ Thee judges (vid at the conference, That a then adviſd they were of that 

mien but they cv ldd mt be bound by it, The reporter and the other judges of the 

ing's Bench, after hearing counſel upon the ſpecial verdiet, adhered to their 
former opinion, that it was murder 2 but out of deference to the majority they. 
adinited the defendant to his clergy. (Sev the cais as Rated by Holt, Ack 137. 


conſtable 
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weapons j but they ſoon put them up appearing to be pacified, 
Fen nu — — er 
At the ſecond meeting the deceaſed received hisgeath's wound 
mne 
part of him or any part of his party. 
In Huggets caſe a reſcue ſeemed to be practicable at the 
time the affray began: and it is obſervable, that the judges who 
held it to be manſlaughter put the point upon an endeavour to 
reſeve, I will not ſay, that the poſſibility of a reſcue was a ſuf- 
ficient motive to endeavour at it, but ſtill there was a poſſi- 
bility, which might induce the men to attempt it. But in 
Toly's the caſe was quite otherwiſe, unleſs the ſoldiers could 
hope to force the roundhouſe ; for the woman was there ſe- 
cured before the ſecond encounter, and before the deceaſed ap- 
peareth to have taken any part in the affair: ſo that the ſecond 
aſſault on the conſtable ſeemeth rather to have been grounded 
upon reſentment or a principle of revenge for what had before 
paſſed, than upon any hope or endeavour to aſſiſt the woman. 


SECT. 12. I have been longer on this caſe than I ſhould 
have been, had I not thought the doctrine advanced in it ut- 
terly inconſiſtent with the known rules of law touching a ſudden 
provocation in the caſe of homicide ; and, which is of more im- 
portance, inconſiſtent with the principles upon which all civil 
government is founded and muſt ſubſiſt. 


The indulgence ſhewn to the firſt tranſport of paſſion in 
theſe caſes is plainly a condeſcenſion to the frailty of the hu- 
man frame, to the furor brevis, which, while the frenzy laſt- 
eth, rendereth the man deaf to the voice of reaſon. The 
provocation therefore which extenuateth in the caſe of homi- 
cide muſt be ſomething which the man is conſcious of, which 
he feeleth and reſenteth at the infant the fat which he would 
extenuate is committed; not what time or accident may aſter- 
wards bring to light. Now what was the caſe of Toy and 
his accomplices, ſtript of a pomp of words and the colour- 
ings of artificial reaſoning ? They ſaw a woman, for aught 

appears 
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CHAP, VIII, appears, a perfect firanger to them, led to the roundhouſe under 


$eQ 13» 


a charge of a criminal nature. This upon evidence at the Old 
Bailey, a month or two afterwards, cometh out to be an illegal 
arreſt and impriſonment, a violation of magna chartaz and 
theſe ruffians are preſumed to have been ſeized, all on a ſud- 
den, with a ſtrong fit of zeal for magna charta and the laws, 
re 
bed his aſſiſtant. 


ben conceive, that the violation of 
magna charta, a fact of which they were totally ignorant at that 
time, could be the provocation that led them into this outrage. 

But admitting, for argument-ſake, that it was, we all know, 
that words of reproach, how grating and offenſive ſoever, are, 
in the eye of the law, no provocation in the caſe of voluntary 
homicide: and yet every man who hath conſidered the human 
frame, or but attended to the workings of his own heart, ænow- 
eth, that affronts of that kind pierce deeper and ſtimulate in 
the veins more effeCtually than a flight injury done to a third 
perſon, though under colour of Juſtice, poſſibly can,” The in- 
dignation that kindleth in the breaſt in one caſe is inſtinR, it 
is human infirmity; in the other, it may poſſibly be called a 


concern for the common rights of the ſubject ; but this concern, 


when well founded, is rather founded in reafon and cool re- 
flection than in human infirmity: and it is to human infirmity 
alone that the law indulgeth in the caſe of a ſudden provocation. 


SxcT, 13. But if a paſſion for the common rights of 
the ſubject in the caſe of individuals muſt, againſt all expe- 
rience, be preſumed to inflame beyond a perſonal affront, 
let us ſuppoſe the caſe of an upright and deſerving man, uni- 
verſally beloved and eſteemed, ſtanding at the place of exe- 
cution under a ſentence of death manife/tly unjuſt, This is 
a Caſe that may well rouſe the indignation, and excite the 
compaſſion of the wiſeſt and beſt of men; but wiſe and good 
men know, that it is the duty of private ſubjects to leave 
the innocent man to his lot, how hard ſoever it may be, 


without attempting a reſcuez for otherwiſe all goon 
wo 
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would be unhinged. And yet, what proportion doth the caſs CHAP, vill. 


of a falſe impriſonment for a ſhort time, and for which the 
lejured party caay have an adequnts remedy; bevy > Gat's have 
now put ? 


SECT. 14. What 1 have now faid ſuggeſteth a thoughty 
which I will mention, and ſubmit to farther conſideration. 


I am firmly perſuaded, that in caſes ſuch as theſe a general 
ſubmiſſion to the known badges of authority exacted from all 
perſons, ſtrangers to the party ſuppoſed to be injured or his 
cauſe, would greatly conduce to the ſtability of government; 
in the fate of which all private rights are involved, On the 
other hand, an undue countenance given to a ſpirit of popular 
oppoſition, upon the principles of FALsN PATRIOTISM, hath a 


fatal tendency to looſen the reins of government, and to throw 
matters into general confuſion, 


This is a conſideration of great importance; and if the rea- 
der will apply it to the caſes of Hugget and Toy, and the 
reaſoning on them, he will not find it difficult to determine on 
which fide the juſtice of the caſe, that juſtice I mean which is 
due to the publick, doth preponderate. 


There is undoubtedly a juſtice due to the community, 
founded in the intereſt every individual hath in the publick 
tranquillity z which once deſtroyed, all private rights will ſink 
and be abſorbed in the general wreck: and if the common 
rights of. the ſubjeR are ſuppoſed to be the object in view, (it 
is an object which deſerveth the attention of all wiſe and good 
men at proper ſeaſons, and under thoſe limitations which wiſ- 
dom and a juſt concern for the publick will ſuggeſt,) let it be 
remembered, that liberty is never more in danger than when it 
vergeth | into licentiouſneſs, Ceſar cheriſhed a ſpirit of lleen · 
tious popularity againſt the Senate, Cromwell cheriſhed the ſame 
ſpirit againſt Crown and Senate z both ſet up a tyranny of their 
own ſubverſive of true liberty, which ever muſt be founded in 


law, and protected by it. | 
Theſe conſiderations have led me into a free, and perhaps 


too prolix, examination of the opinions of learned men, whoſe 
merit 


g18 
CHAP, VIII, 


gect. 15. 
Cautions to be 
obſerved. 


Cro Jac. 194. 
2 52. 172. 


dect. 16. 
1 Hale 490. 


Sect. 17. 
Ibid. | 


DISCOURSBE u. 
merit I eſteem, and to whoſe memory I ſhall conſtantly pay u 


Sect, 15. In the caſe of private perſons uſing their endea« . 
vours to bring felons to juſtice, theſe cautions ought to be ob- 
ſerved. 


That a felony hath been actually committed. For if no fe- 
lony hath been committed, no ſuſpicion, how well ſoever ground- 
ed, will bring the perſon ſo interpoſing within the protection of 
the law in the ſenſe I have already ſtated and explained. 


SECT. 16. Suppoſing a felony to have been actually com- 
mitted, but not by the perſon arreſted or purſued upon ſuſpi- 
cion, this ſuſpicion, though probably well founded, will not 
bring the perſon endeavouring to arreſt or impriſon within the 
protection of the law, ſo far as to excuſe him from the guilt 
of manſlaughter, if he killeth, or on the other hand to make 
the killing of him amount to murder. I think it would be fe- 
lonious homicide, but not murder, in either caſe; the one not 
having uſed due diligence to be apprized of the truth of the 
fact; the other not having ſubmitted and rendered himſelf to 
juſtice, ſince, if his caſe would bear it, he might have re- 
ſorted to his ordinary remedy for the falſe impriſonment, 


Sscr. 17, But if 4., being a peace-officer, hath a war- 
rant from a proper magiſtrate for the apprehending of B. by 
name upon a charge of felony, or if B. ſtandeth indicted for 
felony, or if the hue and cry is levied againſt B. by name; in 
theſe caſes, if B., though innocent, fleeth, or turneth and reſiſt- 
eth, and in the ſtruggle or purſuit is killed by A. or any perſon 
joining in the hue and cry, the perſon ſo killing will be indem- 
nified : and on the other hand, if A. or any perſon joining in 
the hue and cry is killed by B. or any of his accomplices ein- 
ing in that ontrage, ſuch occiſion will be murder z for 4. and 
thoſe joining with him were, in this inſtance, in the diſcharge 
of a duty the law requireth from them, and ſubje& to puniſh» 
ment in caſe of a wilful neglect of it, 


Ster. 
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' 4 . #4 \ . a 1 CHAP, vil 
Sxct. 18, Wich regard to the miniſters of juſtices euteut- 80. 18, 
Dre. 
22288 g to arreſt or impriſon in the caſes I have 
mentioned, it behoveth them to be very careful that they do not 
miſdehave themſelves in the diſcharge of their duty ; for if they 


do, they may forfeit this ſpecial protection I have been ſpeaking 
of o. ES 


- One inftance of their miſbehaviour, which hath been the 
ſubje& of litigation, is that of open windows or doors, 
in order to arreſt : and as this is a matter of general concern, 
I will be a little more particular, though brief, upon it. | 


SECT. 19. The officer cannot juſtify the breaking open an Sec. 19. 
outward door or window in order to execute proceſs in a civil 
ſait, If he doth he is a treſpaſſer. But if he findeth the out- (2 Roll. Rep. 
ward door open, and entereth that way, or if the door is opened | . of = 
to him from within, and he entereth, he may break open inward Cowp. 1.) 
doors, if he findeth that neceſſary, in order to execute his 
proceſs, | 

The books ſay, that a man's houſe is his caſtle for ſafety and 
| repoſe to himſelf and family; and conſequently the officer, in 

the caſe I have put, being a treſpaſſer, cannot be ſaid to be act- 
ing in the diſcharge of his duty, at the time and in the very 
inſtance in which he is committing a treſpaſs, Theſe ſuppo- 
ſitions are inconſiſtent, and deſtroy each the other. But if he 
findeth the door open, or gai admiſſion from within, he 
having a lawful call to the place, as he certainly hath, cannot 
be a treſpaſſer in entering the houſe, and conſequently may re- 
move any obſtruction he meeteth with in proſecuting the buſi- 
neſs he came about, 


SrcT, 20, The rule, that every man's houſe is his dect. 20 
caſtle, when applled to the caſe of arreſts upon legal pro- 
cost, hath been carried as far as the true principles of poll - 
| tical juſtice will warrant; perhaps beyond what in the ſcale 
of ſound reaſon and good policy they will warrant: but in 


* ges Chap. 6. on the Natute of Stabbing, the caſe of a bailiff who puſhed 
violently and abruptly into u gentleman' chamber In order tu arrelt him. 
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CHAP. vt. caſes of life we muſt adhere to rules well known and long 


eſtabliſhed; 

But this rule is not one of thoſe which will admit of any 
extenſion. It muſt therefore, as I have before hinted, be con- 
fined to the breach of windows and outward doors intended for 
the F from without endea- 


vouring to break 


Ster. 21. It muſt likewiſe be confined to a breach of the 
houſe in order to arreſt the occupier, or any of bit family who 
have their domicile, their reſidence there: for if a 
ſtranger, whoſe ordinaty reſidence is elſewhere, upon a purſuit 
taketh refuge in the houſe of another, this is not biz n 
cannot claim the benefit of ſanctuary in it, 


Ster. 22: The rule is likewiſe confined to the caſe of ar- 
reſts in the firſt inflance : for If a man, being legally arreſted, 
5 77 
arreſt is an actual arreſt,) eſcapeth from the officer, and taketh 
ſhelter though in bz own houſe, the officer may, upon freſh 
ſult, break open doors in order to retake him, having firſt 
lven morn of his buſineſs and demanded admiflon, and 
re 0 


And let it be remembered, that not only In this but In every 


caſe where doors — open In order to arreſt, whe» 
ther In eaſes criminal or elvil, there muſt be ſuch notification, 


demand, and refuſal, before the parties . proceed to 
that extremity, 


ter. a3. The 1 already mentioned muſt likewiſe be 


confined to the caſe of arreſts upon proceſs in elvil ſulis : for 


where u felony hath been committed or a dangerous wound 
given, or even where a miniſter of juſtice cometh armed with 
proceſh founded on a breach of the peace, the party's own houſe 
is no ſunctuary for him z doors may in any of theſe caſes bo 
forced, the notification, demand, and refuſal before-mentioned 
having been previouſly made, | 

In theſe caſes the Jealouſy with which the law watch- 
eth over the publick tranquillity, (a laudable jealouſy it 2 
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the principles of golitical juſtice, I mean the juſtice which is 
due to the community, ne maleficia remaneant impumita, all. 
conſpire to ſuperſede every pretence of private inconvenience ; 
and oblige us to regard the dwellings of malefaftors, when ſhut 
againſt the demands of publick juſtice, as no better than the 
dens of thieves and murderers, and to treat them accordingly, * 


But bare ſuſpicion touching the guilt of the party will not 
warrant a proceeding to this extremity, though a felony hath 
been actually committed z unleſs the officer cometh armed with 
a warrant from a magiſtrate grounded on ſuch ſuſpicion, 


gger. 84. Oelen and thalr officers are under the ſhine 
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gect. 8 
Gavlery — 


ſpecial protection that other miniſters of juſtice are: and there- thelr officers. 


fore If, In the neceſlary diſcharge of thelr duty, they meet with 
reſiſtance, whether from priſoners in clvil or criminal ſults, or 
from others in behalf of ſuch priſoners, they are not obliged to 
retreat as far as they can with ſafety, but may freely and with 
out retreating repel force by force 3 and If the party ſo reſiſting 
happeneth to be killed, this on the part of the r; or hls 
— or any perſon coming in aid of him will be Juſtifiable 
the other hand, if the gaoler, or his officer, or 

in ald of him ſhould fall In the conflict, this 
ny amount to wilful murder in all perſons joining in (ugh 
reſiſtance, It | homleide committed In a defy of the juſtice 


of the kingdom, 


ger. as, But in regard to the great powor theſ# officers 
have, and, while It Is exerciſed with moderation, ought to 
have over thelr priſoners, the law watcheth with a Jealous oye 
over their conduct: and therefore if a priſoner under their = 


delt, 83. 


dieth, whether by diſeaſe or accident, the coroner upon notice of (t Male 43%. 


ſuch death, which notice the gaoler is obliged to glve in dus 
time, ought to reſort to the gaol, and there upon view of the 
body make inquiſition into the cauſe - — the death z and if the 
death was owing to cruel and — — — 
the gaoler or any officer of his, or, W the language 


of the law, te dureſt of r it will be be dromed wilful 
murder 


« Halo 4% 


- 0 
ar. un, 
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murdar in the perſon of ſuch dureſs, , 1 ſay the pu 
guilty of the 4. wile ledger op get 


may in ſome be anſwerable in damages to the party in- 
Jured through the default of the deputy upon the principle of 
m_ þ yet in a capital proſecution, the ſole object 

which is the ment of the delinquent, each man muſt 
anſwer for his own acts or defaults, 


The inſtances of oppreſſion, which may fall within the rule 
4 of impriſonment, are as various as a heart cruelly 
t upon miſchief can invent, I will mention two which have 
lately come in judgment. A gaoler, knowing that u priſoner 
with the ſmall- pax lodged in a certain room in the pri- 
ſon, confined another priſoner, gui bis will, in the ſame 
room. The ſecond priſoner, who had not had the diſtemper, of 
which the gaoler had notice, caught the diſtemper, and died of it, 
This waa very rightly holden to be murder in the gaoler, 


Another ſtraitly confined his priſoner in a low, damp, unwhol- 
ſome room without allowing him the common neceſlaries of 
&. for keeping things ſweet and clean about him, 
priſoner, having been long confined in this manner, con- 
mas tod an ill habit of body, which brought on diſtempers, of 
which he died. Thie likewiſe was very rightly holden to be 
murder in the party guilty of this dureſs, 


Theſe were deliberate acts of cruelty, and enormous vio- 
lations of the truſt the law repoſeth in its miniſters of juſtice, 


Having, as I obſerved in the beginning of this chapter, al- 
ready conſidered the caſes of murder which fall in and are con- 
the lower ſpecies of homicide, I have now gong as 
ſubjeR of murder in general as I propoſe at pre» 
ſorbear to enter in this place into a minute conſi · 
principals in the firſt and ſecond de- 
n murder, and alſo of thoſe who may be deeined acceſs 

the fact j intending to conſider theſe mat · 

at large unger the head of Accomplices, Upon which 
ing will be ſaid in general touching the parti» 

the caſe of high treaſon and other capital 
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Of Petit Treaſon, 


AVING dad as much as I think neceſſary to fay in 
this place upon the ſubjeR of murder in general, I come 

now to ſpeak of that aggravated kind of murder which our law 
hath diſtinguiſhed by the name of Petit Treaſon, 
Former writers, following the order they found in the ſta» 
tute of treaſons, have generally choſen to treat of petit, imme- 
diately after high treaſon, before they enter into the conſi - 
of any other ſpecies of homicide, I ſuſpect, that this 
circumſtance, ſmall as it may ſeem, hath contributed to lead 
unwary people into an opinion, that petit treaſon lu, in confl« 
 deration of law, an offence of « dieren lind from murder, 
I have therefore, in treating on the ſubje&t of homicide, choſen 
to begin with the loweſt ſpecies, and, following the. order of 
law, to riſe gradually to murder z and ſhall conclude with, what 
I take to be in conſideration of law, the higheſt degree af 
eee e ee 

e kl 

I ſhall not enter into a detail of the ſeveral caſes provided. 
for by that clauſe in the ſtatute of treaſans which relateth to 
this offence; nor of thoſe which by conſtruction have. been 
brought within it, This part of the ſubject hath been ſuffl- 
ciently ſpoken to by writers who have gone before me, and to 
them I refer the reader, | 

I ſhall content myſelf with inquiring, and with as 
much preciſion as I can, in what reſſ the law conſidereth 
this offence as mere murder, and in what reſpects it may fall 
under a different conſideration, 


Sact. 1, An appeal of death will lye in the caſo of petit $62. 1, 
treaſon, as well as in every other caſe of murder; and the ap- 2 


peal chargeth, that the defendant ſelanicd, proditerit & er m-. 
litid 


viced, ſhall be burnt, 


X 2 Bxct, 


precegitatd murdravit and in the caſe of a wife killing ſones 
her huſband, the heir ſhall have the appeal, and ſhe, if con- giant. 


ar. ** 
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oct. 
It is long, 


(1 Inst. 391. 4) 


1 Hale 378. 


; applicable to the caſe of peilt treaſon, unlefh It be 
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Ster. 2. If the defendant on arraignment Randeth mute, 
or refuſeth to plead, or peremptorily challengeth above 35, he 
ſhall ſuffer the pain fort & dure, as in caſe of other felonies, 


N74 4 Petit treaſon is conſidered as a ſpeeles of felony : 

at common-law, and before the ſtatute of 13 

Neb II. A. a. c 1. interpoſed, = pardon of felony, without 

the exception of petit treaſon, pardoned that offence 4 and at 
this day a pardon of murder deth the ſame, 


Hal. ſeemeth to have been ones of opinion, that the excep= 
tion of murder in a ſtatute-pardon, by which all felonies are 
pardoned, without an expreſs exception of petit treaſon, will 
not except petit treaſon z and that that offence will be par- 
doned. Thie he groundeth on an opinion in Dyer but af» 
_— upon farther conſideration he totally rejecteth that 


The opinion in Dyer Is | og rounded on a miſconception of the 
true ſcope and intent of the act of general pardon of the 5 
Sh * by which all treuſons and other offences are pardoned 

yry gener words with an exception of ſome particular 
Mm high treaſon, and of ALL MANNER of voluntary 
murders tee, without any expreſy exception of petit treaſon 20 
nomine but In this re there |s nothing very ſingular in 
this general pardonz for except that of " 30 Ab. III., 
which hath an exception of all treaſbns whatſoever, there 16 
not one before the 13 % . which hath any general exception 
e comprehended 
In the exception of voluntary murder, which it ehr excepted 
in «ll of them, 


It would be abſurd to imagine, that petit treaſon, the moſt 
aggravated kind of murder in the eye of the law, was in» 
tended to be pardoned by theſe acts, 12 in number, paſſed at 
different times in the compaſs of about 200 years; and 
it would be equally abſurd to ſuppoſe, that, if it was not 
intended to be pardoned; ne care: was taken to exoopt |; 


® The afts of xeneral | pardon are printed at large in Raſtal's ſtatutes, and ia 
all the editions anterior to that collection, 
and 
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and yet all theſe acts have pardoned petit treaſon, H It be not CHAP, 1, 


excepted under the denomination of tui murder, From 
whence, I think, it may be ſafely inferred, that In the judg- 
ment of thoſe parliaments the offence of petit treaſon was ex» 
cepted under the exception of wiſſul murder, | 

The exception of petit treaſon, 6 nomine, was firſt intro- 
duced by the 13 K., probably «x abundanti cauteld und with 
a view to this opinion in Dyer] and it hath been inſerted, to- 
gether with the exception of wilful murder, in all the acts of 
general pardon from that time to the preſent : but It cannot be 
inferred from theſe later acts, that ſuch an expreſs exception 
was abſolutely neceſſary, without ſuppoſing either that our an- 
ceſtors for about 200 years together Intended to pardon petit 
treaſon while they conflantly excepted wilful murder, or that they 
did not know how to except it In a proper manner. 


There is a caſe in Dyer which hath been thought to favour Dy 
the opinion, that the crime of murder le merged in petit trea» ?? 


ſon, and that a pardon of treaſon diſcharged It, notwithſtanding 
the exception of murder : but that caſa proveth nothing like it, 
A wife about the 91 N. VIII. poiſoned her huſband ; then 

came a general pardon, by which treaſon was pardoned, but 
with an exception of wilful murder. The helr t an 
appeal of murder, and It was adjudged, that the appeal did not 
lie, This caſ> doth not prove, that murder le morged In petit 
treaſun, but that both murder and petit treaſon were merged and 
extinguiſhed In the offence of high treaſon j for at that time, 
by virtue of the a2 H. VIII., all wilfhl poiſoning war bigh trea» 
fon and being fo, the „ not being ſaved by the act, was 
barred, whether the had been pardoned or not, 


Ster. 4. A perſon guilty of petit treaſon may be Indited 
of murder, for it i: @ ſpecier of murder; and ſuch facts and elr- 
cumſtances, proved in the manner the ſtatutes hereafter cited 


der to be burnt, The appeal for reſtitution is exprefsly ſaved. (ou, 684, 
X 3 indictment 
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CHAP, 1X. indictment for petit treaſon the jury may find, as the circumy 


1 Hale 378. 
s Halo 184. 
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3 Rlale 378. 


ſtances 
_— 


3 excuſe, or alleviate come out in eyi- 
the fue manner us they do do upon an indjtment for 


e the caſe of the King againſt Swan reported before 
and before the ſecond bill was preferred, a queſ- 
whether Swan could be convicted on the in- 
murder, if it ſhould come out in evidence, that he 
ant to the deceaſed at the time the fact was contrived 
-— "ages conſequently that his offence was petit 


ee cited in the printed trial of Cie and M. 
burne, which, if ſuch caſe there ever was, hath, as far as the 
of it goeth, determined that queſtion, ( At the Sum- 

« mer aſſizes at Dorehofler 1712, 4 woman was indifted bee 
« fore Mr. Juſtice Zyre s for the murder of another woman; 
« ypon evidence it 2 that the perſon murdered was her 


printed or MS, that I have met with, of; nor haye [, 
upon à ſtrict inquiry, met with any r of ſuch 
among che minutes of proceedings on the Crown-ſide in the 
county where the caſe is —— to have ariſenz though the 
minutes from 1708 to 1722 baye been carefully ſearched, 
For theſe reaſons and what is ſyggeſted in the marginal note 
I conclude, that no ſuch caſe ever exiſted. 


Lord Chief-Juſtice Hal is very full and expreſs on the 
other ſide of the queſtion; That a perſon who is guilty of 
petit treaſon may be indicted of murder, for it is a ſpecies of 
murder, and a pardon of murder pardoneth petit treaſon, ” 


—— 


* Juſtice Eyre did not go the Weſtern circuit in the Summer n. Ward 
and Price went at that time, This information 1 have from Mr. Maddeck Clerk 
of Aſſige of the Weſtern Circuit, 
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Lord Ohief- Juſtice Cale, having elted me opinion in Dye ca. Kr. 
235 before mentioned, ſaith, ( That petit treaſon i murder and 6 Co, 13. U. 


„ more :'' and from thence it hath been inferred, that petit 
treaſon and murder are, in conſideration of law, different of- 
fences,. or that the crime of murder is merged in petit trea- 
fon ; but this inference will not hold, however true the chief 
juſtice's doctrine may be. There is undoubtedly, in con- 
fideration of law, a greater degree of malignity in the one' than 
in the other, ariſing from that degree of allegiance, however 
low, which the murderer owed to the deceaſed at the time the 
fact was committed or conceived .in his heart: but certainly 
the difference in point of malignity between murder and man- 
ſlaughter is infinitely greater z and conſequently in that reſpeR 
it may with equal propriety be ſald, that murder is manſlaughter 
and more, and yet in judgment of law they are the fume cf. 4 
fence, differing only in the degree of malignity when conſidered ( 
in relation to one and the ſame back: and by a parity of reaſon © 
Lord Chief- Juſtice Hale concludeth, that petit treaſon and 
murder are to be conſidered in the ſame light, as one offence, 
differing only in degree, 

But though I am ſatisfied, that the law conſidereth petit 
treaſon and murder as one offence, differing only in circum- 
' ſtance and degree, yet whether it may be adviſable to proceed 
upon an indictment for murder againſt a perſon plainly appear- 
ing to be guilty of petit treaſon is a matter that deſerveth 


great conſideration z and probably determined the attorney - 


general to prefer a. freſh bill for petit treaſon in Swan's caſe ; 
for though the offences are, to moſt purpoſes, conſidered as ſub · 
ſtantially the ſame, yet as there is ſome difference between 
them with regard to the judgment that is to be pronounced 
upon a conviction, and a very material one with regard to the 
trial, a perſon indicted for petit treaſon being intitled to a peremp- 
tory challenge of 35, I think if the proſecutor be apprized of the 
true ſtate of the caſe, as he may be if he uſeth due diligence, 
he ought to adapt the indictment to the truth of the fact. 


12 115 110k 


a Halo a46, 2540 


But if, through a miſtake on the part of the proſecutor, 


or through the ignorance or inattention of the officer, a 
bill be preferred as for murder, and it ſhould come out in 
X41 - evidence, 
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jury of that indiftment, and 
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evidence, that the priſoner ſtood in that ſort of relation to the 


deceaſed which rendereth the offence petit treaſon, I do not 
think it by any means adviſable to direct the jury to give a ver- 
dict of acquittal: for a perſon charged with a crime of fo hel- 
nous a nature ought not to have the chance given him by the 
court of availing himſelf of a plea of auterfoits acquit, In ſuch 
a caſe I ſhould make no ſort of difficulty of diſcharging the 
nd ordering a freſh indictment for 
petit treaſon, In this method the priſoner will have advantage 
of his peremptory challenges, and the publick juſtice will not 
ſuffer. And on the other hand, in caſe of an indiftment for 
petit treaſon, if it be proved, that the defendant killed the de- 
ceaſed with ſuch circumſtances of malice as amount to murder, 
but the relation of ſervant &c. is not proved, I have no ſort of 
doubt, that on ſuch an indiftment the defendant may be found 
guilty of murder and acquitted of the treaſon : for murder is 
included in every charge of petit treaſon, felonict, proditerit-& 
ex malitid precogitatd MURDRAVIT. 

The treaſon is a circumſtance of aggravation, of which the 
defendant may be acquitted, and yet found guilty of the ſub- 
ſtantial part of the charge; juſt as a man upon an indict- 
ment for murder may be acquitted of that and found guilty of 
manſlaughter ; „ Becauſe,” fay the books, ( manſlaughter is 
„ included in the charge of murder,” 

I will go one ſtep farther, I offer it as my private opinion, 
which is ſubmitted to the judgment of the learned. Put the 
caſe, that a perſon is brought to his trial upon an indictment 


-for petit treaſon, and that one witneſs only can be pro- 


duced, or that the proſecutor is not furniſhed with any 
evidence except the depoſitions taken before the coroner, or 
informations taken on oath before juſtices of the peace pur» 
ſuant to the ſtatutes 3 and let jt be ſuppoſed, that thoſe wit- 
neſſes are living but unable to travel, or hept out of the way 
by the procurement of the defendant, What is to be done In 
this caſe? Is the defendant to be acquitted of the whole 


charge? I think not. I think this evidence, though not 


ſufficient to conviQ of petit treaſon, Is Rill admiſſible evl- 
dence, and proper to be leſt to the Jury as upon a charge 
of murder; and the Jury, if they are ſatlsffed, muy find 

tho 
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the defendant guilty of the murder, and acquit ä CHAP, tx. 
——— | 2 Hale 134. 
Interęſ reipublice ne malificia remaneant impunita. 


Sxct. 5, A wife or ſervant joining with a ſtranger in the 12 
ſame murder may be charged in one indiftthent, which could and murder in 
not be if their offences were not ſubſtantially the ſamez and on inditment, 
ſuch indictment concluding, that they falonict, proditerid & ex 
malitid + om murdraverunt, is good for PEAS Dalifon 16, and 

an 

SECT, 6. Auterfoits acquit or attaint upon an indictment 8e. 6. 
for murder is a good bar to an indictment for petit treaſon for — 69s 
the ſame fact, and fo i converſe, | 4-7 

SxcT. 7. The 1 Edw. VI., which ouſteth clergy in the gea. 9. 
caſe of wilful murder, extendeth to petit treaſon and ouſteth Hare bene. 
that likewiſe; though petit treaſon is not eo nemine ouſted, name murder. 
and notwithſtanding the ſtatute reſtoreth clergy to all offences 
not therein enumerated which were intitled to it before the 
1 H. VIII; for petit treaſon is a ſpecies of murder. 

Lagd Hale is clearly of this opinion, and putteth a caſe . Hale 342. 
which is not provided for by either of the acts of H. VIII., and 
yet in his judgment cometh within the 1 Ew. VI. It is the 
caſe of an outlawry: and he faith, (In my opinion tis ſtatute 
« of 1 Edw. VI. taking away clergy from perſons attaint as 
« well as from perſons convict of murder doth extend to petit 
« treaſon, which is in truth murder; and conſequently a perſon 
« outlawed of petit treaſon, though not by the ſtatutes of the 
« 23d or 25th H. VIII., yet by the ſtatute of Edw, VI. is 
« exempt from clergy under the name of wilful murder,” 


'The only uſe I make of this paſſage, (for his Lordſhip hath 
not here conſidered all the ſtatutes touching petit treaſon with 
his ufual accuracy,) is to ſhew, that his Lordſhip conſidered 
petlt treaſon — as a ſpecies of murder: and whoever will 


read the * the 12 H. VII, elted underneath with any 
attention 


3³⁰ 
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attention will ſee, that the legiſlature conſidered it in no other 
light than as an aggravated murder. | 

There is another caſe, which, I think, is not provided for 
by any of the acts anterior to that of Edw. VI., and muſt be 
wholly reſolved into that act. It is the caſe of petit treaſon 
committed by a gerſon in holy orders. The ſtatute of H. VII. 
is confined to lay-perſons; The words are, & If any lay-perſon 
« murder &c,” The 23 H. VIII. expreſly excepteth perſons 
in holy orders, viz. of the order of ſubdeacon or above; and 
the 25 H. VIII. is evidently confined to perſons indicted and 


i arraigned according to the ſtatute of the 23d : and therefore 
* unleſs petit 


treaſon committed by a perſon in holy orders be 
ouſted by the 1 Ed. VI. under the name of wilful murder, it 
remaineth, for aught I ſee, ſtill intitled to clergy, | 


Sect, 8. I know an opinion hath been entertained by ſome 
learned men, that principals in petit treaſon may be ouſted of 
clergy without ſuppoſing petit treuſon to be comprehended in 
the 1 Za. VI. under the denomination of wilful murder; 
for they think, that the whole act of the 25 H. VIII. before 
cited is revived by the 5 and 6 Kam. VI. according to the 
opinion of Lord. Oe in Peter's caſe : but that is 
not well founded. Hale was once of the ſame opinion 
ing the revival of the a5 H. VIII. in tots, and grounded him 
ſelf on ghe authority of Powſter's caſo e who was denied his 
clergy upon a conviction for the wilful and mallelous burning 
of « houſe at Newmarket, whereby the greateſt part of the 
town was conſumed. 

But In his feeond volume he reſumeth the conſideration of 
that eaſe, and, totally reſecting 004% opinion touching the 
revival of a5 H. VIII. in %, concludeth, that no part of that 


act was revived except the elauſs concerning felons convicted 


of larciny in one county where the goods came Into their poſ- 
ſeffion by robbery or burglary In another) and reſteth the au- 
thority of Powlter's eaſe upon a much ſafer bottoin, 


— * — we end — 
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d. 


The 23 H. VIII. ouſted clergy 
merated, among which the offence Prviter ſtobd 
js one, This act extended to principals and aeceflaries be- 
fore the fa, being convicted by verdi® or confeſſion j but did 
not reach the agſe of perſons wilfully ending mute or chal- 
lenging peremptorily above twenty, 0 
rectly to the indidment. | 


4 nts ad Ries 23 H. VIII, 
with Ci, f. 3. 


1 Þ this debe the 25 E. VII. ouſteth ſuch of- «4 f vn. 


fenders mute of malice, or challenging 
above twenty, or refuſing to anſwer the indictment, in like 
manner as if they had pleaded net guiſty, and had been found 
guilty according to the laws of the land, 
 - Thus far this ſtatute was merely auxiliary to aka; it 
barely proyjded for caſes falling within the ſame rule of diſtri- 
putve Jula but omitzed in th former act, probably through 
mere oyerſight, 


It then progeedeth 
ferent nature and entirely new 3 and enaReth, that 
coming mig wine gut bong In 
and taken with the manner in another and there 
Indlctod of dena ſhall be ouſted in the ſame manner as If 
they 1 robbery or nay ta th qr 
oounty appear upon examinat goods 
—. y taken by robbery or by 
The 17 of Bdw, VI, ouſted clergy — 23 

Wr 
1 NM. VIII., but ir totally flent a1 to the Mines of wilſul burn» 
of beuſor and, even with to the enumerated of» 
I Ar before the fat j and far» 
ther enaRteth, “ That, In % her cg of e all perſons 
1 ſhall have the benefit of clergy as they might have had be- 
* fore the 24th day of April in the 1ſt year of Hen. VIII,“ 
which was the day he began his reign, 


Wutul burning of houſes therefore, which had been ouſted 
by the 23d and agth of Hen, VIII., was reſtored to clergy 
by this clauſe; and ſo were acceſſaries before the fact in all 

| the 


one county, 


in the 3d ſpction to a caſe of a quite dif- Ivid. f.. 


1% VI. 6. 16, 


(anf. 188, 8, 
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the offences therein enumerated; and perſons coming to the 


poſſeſſion of goods by robbery or burglary in one county and 


convicted of larciny of the ſame goods in another were like- 
wiſe, reſtored to clergy :. and from this clauſe and the act next 
cited the doubt in Pmulter's caſe aroſe, 


The sth and 6th of "Edw, VI., reciting that the 23d of 
H. VIII. did not extend to perſons committing robbery or bur- 
glary in one county und taken with the mannty in another and 
there" indicted of lareiny ; and reciting alſo the clauſe in the 
25th of Hen. VIII. already cited, which had ouſted thoſe of- 
fenders/j and farther reciting the reſtoring clauſe in the i of 
Fav. VI. already cited, by reaſon whereof, ſaith the act, many 
temmitting robbery of burglary in one evtnty and fleeing 
into andther and there taken with the manner ard convicted of 
lartiny, had beer admitted to their clergy, to the "ag embaldens 
ing and 17 * I OFFENDERS j therefore, / Fedye 

erte It Is enadted, 4 That the ſtatute of the agth of A. VIII. 
« touehing the putting of $VEH OFFENDERS from thelr clergy 


u and every artlele, elauſe, or fentenee contained In the fame 


« touching elergy, ſhall, roveniwe sven OFFENEBL, (hand, 
remain, and be in full (rrength and virtue, as It did before 
« the making of the fald ſtatute made in the 1ft year of the 
10 King.“ 

The point laboured by / In Porwlter's cafe (8, that this 
ſtatute revived the whole aft of the 4 of Hin, VIII; and 
conſequently, that wilful burning, be "x named in the firſt 
clauſe among the offences enumerated In the act of the a 3d, 
is ouſted by the general words every article, clan or ſantence 
contained in the ſame, concerning clergy, | 


Others, and among them Lord Hale, have heen of opinion, 
that, general as the words may ſeem to be, they muſt, In the 
conſtruction of the ſtatute, be reſtrained to that particular miſ- 
chief, which, from the preamble, appearcth to have been ſingly 
in the contemplation of the legiſlature, and for redreſi uber 
the act was profeſſidly made, | 

They have likewiſe concluded from the ſtrict penning of the 


tnacting clauſe itſelf, that it extendeth only to /uch offenders, 
and fued Nees as are made the ſpecial objects of it, and for 


+ that 
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that purpoſe are named in the preamble, that is, to perſons CHAP. ix. 
committing robbery or burglary in one county and fleeing into 

another and there convicted of lareiny. 5 rand 

The ſtatute of the 1ſt Edw. VI. did not, as I before ob- 

ſerved, extend to acceſſaries before the fact, who frequently, 

in a juſt eſtimate of things, are more criminal than the prin- 
eipals. To ſupply this great defect the 4th and 5th of Ph. 
and Mary ouſteth theſe acceſſaries in murder and the other of gs 


offences enumerated in the 1 of Edw: VI; and ſome others, © ©F 
and in the enumeration of particulars nameth the offence of 


wilful burning of houſes. | 
The operation of this act, and what influence It had on 
 Puwiter's caſe, will be preſently conſidered, _ | 
Lord Hale, In the paſſige I laſt ited from him) ſalch, that the 
134 H. VIII. never was revived with regard to the offerice of 
wilful burning, This obſervation ſuggeſteth the great abſur= 
dity of fuppofing the agth Hf, VIII. to have been revived in ters 
without reviving the 83d i for both the ads, 6s far a4 Gongerneth 
this pointy are te be conſidered as forming one entire ſyſtem of 
Police with regard to the offences which are mage the objects of 
them 4 the former extendeth to the eaſes which ordinarily geeury | 
envidtiont by werdidt or confaſflon j the latter to ſuch as very (el- 
dom happen, and are emitted in the former through mere over= 
fight; the 60% of Aanding mute Ke, This being the (tate of the 
6a, it is extremely difficult ta congeſve, that the legiſlature 
ſhould ſeriouſly intend to revive the one Ju 76% Without reviyin 
the other) that they ſhould think of reviving a whole 86}, part 
which is merely auxiliary to a former, without reviving thas 
for the effectuating of which the other was made, 


Hal. having rejeRted the notion of the revival of the agth 
A. VIII. in tote addeth, % Therefore the laſt, and, / think, the 
1 ſurgf anſwer to the difficulty Io, that the ſtatute of the 3d 

4 and 4th Ph, and M. taking away clergy in all caſes from (4h and git.) 
« him that maliciouſly commands, hires, or counſels the wilful 
4 burning, doth, by neceſſary conſequence, take away clergy 
in all caſes from the principal offender,” | 
This 


034 


143 Co gh hb 


14 C6. 8g, & 


»pftscouns's n. 


eb. r. This is the bottom upon which he, upon full conſiderations 


of the point, thinketh it may be ſafely reſted : and, in truthy 
upon this bottom, and former precedents, which were 
I think it was reſted in Pow/ter's caſe j for 
in dis report of that caſe — 1 
ival of the 25th H. VIII. in tete, and faith the 
yet it is very plain from his own report of 
others of the Judges, how many or who he doth 
not concur with him In that opinion, But when 
eth the ſtatuts of Ph, and AA., as one ground of the 
he ſalth, „ "This was taken by divers of the Juſtices,” 


1 


SEA EE 
Fats 


by whom or how many be doth nit ſay, „ to be u good interpre« 
« tation by the whole Parliament of all the ſald acts concern» 
« ing this matter. For If the prinelpal ſhould have his clergy, 
4 k would be abſurd, and what was never ſeen In our law, 
6 that ſhould be taken from the acceſlary before 1 and 
« would be in vain to take clergy from the 
« leave the prineipal to have his clergy z for if 
1 pal n hls clergy before Judgment, the acceſlkry 
u 
falth had it's welght with divers of the 
It was, together with the conſtant 


neipal uf the reſolution in 
that caſb, For If the 


of 8 ing to the Indift» 
ment was not within the agth Vik den Post pant on 


the ad as undoubtedly It did, then the bare revival of the 
ſtatute of the agth, ſuppoſing It to have been revived in 7640 
could not have the caſe of Powter 3 for be pleaded net 
guilty, and war convilled by verdlil. 


Lord Ole admitteth, that the a3d N. VIII. Is not revived 
by the gth ind 6th J. VI; Hale, ns I before obſerved, faith 
the fame i but Che, ſtill prefuming that the agth is revived in 

ſuppoſeth, that the caſe of a conviction by verdict er cone 


tots, 
11 00, ze bY ae The words, a: be citath 
hem, 


are, „ He“ [the perſon ſtanding mute &.] 4 ſhall loſs 
&« the benefit of clergy, in like manner as if he had directly 
« pleaded z re, and thereupon bad been found guilty, accord» 
« ing to the laws of the land.“ From this clauſe /o _ 
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he concludeth, that every perſon convicted by verdict or con- G 


feſſion of any of the crimes mentioned in l 
clergy without recurring to the a& of the 23d. 


A l hv une n um Gen wund an uc 
turned ons h of his Lordſbip's concluſion, I mean with 
regard to « conviction upon 4 confeſſion, For the Wer here 
thrown in covereth ſome very material words, which the 
learned reporter in Juſtice to the argument ſhould not ha 
ſunk, The words of the act are, 4 Shall loſs the 
« clergy in like manner as if he had dlrectiy pleaded u. 
«4 QUILTY, and thereupon bad bren — 4% ascording is 
« laws of the land,” Is here u fingle word that reacheth 
caſo of u confeſſion? Or can the clauſe udtion 
made to reach It} Qulte the contrary, 
himſelf in the page next before, admitteth, that, had the 3 
H. VIII. been fo worded, the + 
born bt within that ah N. 
therefore le It brought within this ? 


And with regard to the and Intention of the 
ſtatute, ſurely It was not the 2 9904 It was 
or con- 


not to provide for the caſey of conviction 
felon, which the a3d &. VIII., then in fu — had vffeg= 
tually provided for, The plain intent was to provide for caſee 
wet before provided for, the caſes of ſtanding mute es and none 
other] 6s any one may (68, who will conſider the nature of the 
act, and read It with due attention, 


I was willing to enter ſomewhat largely Into the point of 
the revival of the agth N. VIII., thoug 
me & little too far from the ſubject 
becauſe a great deal of the con 


have been purſuing z 
on and obſeurlty which 


h perhaps It hath leg 


hath been thrown over the law touching rs as of ſtood 


upon the acts of M. VIII. and T.. VI., hathariſen from con- 


ſidering the act of the 2gth, and ſometimes even the 23d 
H. VIII., as revived; and from blending them with the ſtatutes 
of Fav. VI., as parts of one ſyſtem aw waking the ew. 
ance or non · allowance of clergy. 

In my opinion both the acts were ſuperſeded, as far as c 
cerned the allowance or non-allawance of clergy, by the 
2 


reſtoring 
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reſtoring clauſe in the 1ſt of Zd&wv. VI. already cited; till the 
ach and öh Bow, VI. in part, and for the purpoſe before mon- 
tioned, revived that of the 23th, and the ſtatute of Phil. and 
Mary put the matter out of doubt with regard to r/o, 


The judgment In Powlter's caſe was founded in ſound ſenſe, 
and upon legal principles, h not upon thoſe which the 
learned reporter hath choſen to It upon. | 


ger. 9 From the rules here lald down, with what hath 
been offered by way of Illuſtration of them, It appeureth, that 
the law conſidereth the offences of murder and petit treaſon as 
ſubſtantially the ſame offence, differing only In degree, The 
latter aggravated by the allegiance, however low, which the 
murderer owed to the decoaſedy and In conſequence of that 
 elroumſtance of nde, and of that alone, the Judgment 

upon a convidtion is more grievous In one cafe, than in the 
ether though in common practee no material difference ls 


made In the manner of the execution, unleſy In fome ve! 
ſpeclal caſes, , oy 


I remember a woman e, for the murder ef her huſband 
under elreumſtanees of high and uncommon aggravation, li» 
terally burnt alive , and wo are told, that In u cafe of petit 
oy — oder of the court, drawn Immedl- 
ately after ſantence from Mor. ball to Tyburn without 
r of an hurdle, or . thing to keep his 

and body from the ground, This ſeverity the judgment, 
to be drawn, formerly imported though now drawn uben an 
burdle in become part of the judgment in all caſes of treaſon, 


zer. 10, There are, it muſt be admitted, ſome inſtances 
in which the law maketh a wide difference between petit trea- 
fon and murder, with regard to the trial and method of con- 
vlction: but that difference is not founded in the different na- 


ture of the offences, but upon merely poſitive inſtitutions, 
The ſtatute of the 22 H. VIII. c. 14. reduced the perem- 
. Pptory challenge in the caſe of petit treaſon to 20, The 


— - — 
| ® Catbarine Hayei convicted at the 01d Bailey April 1726+ 
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1 Z. III. c. 13, which extended to petit treaſon, Intro» CHAP, 1X, 
duced the trial per medictatem lingue, Both theſe ſtatutes “ 
were virtually repealed by the 1 & 2 P. & AM. e. 10., which 
provideth, that in all cafes of treaſon the trial (hall be 
to the courſe and order of the cunmon-law, This 
the peremptory challenge of 35. | 
The 1 Ew, VI. c. 13, exprefily requireth two witneſſes 
upon the Inditment and at the trial, as well In the caſe of petit 
as high treaſon; and the 5 & 6 Lu. VI. . 11, by general 
words extending to all treaſons, requireth, that the witneſley, 
If living, ſhall be examined in perſon upon the trial In open 
court, 'Thuſb ſtatutes are (MIL In force, And although ſome 
Improvements have been made by the ſtatute of King William, 
yet as that ſtatute extendeth only to the ſoveral ſpeeles of high 
treaſon therein provided for, the caſe of petit treaſon ſtande th 


Upon the foot of the 5 & 6 Ew. VI. depoſitions of wit- 
neſſes taken by the coroner, or Informations taken before juſ- 
tles of the peace, and certified to the gaol-delivery purſuant 
to the ſtatute, are not evidenee whoreon to ground a convidtian 1 & P. 4 M, 
for petit treaſany if the party be Hivingy, though unable to tra- f 10 l 1, 
vel or kept out of the way by the priſoner or by his procure» 4s Hale 384 
ment, 


Theſe, I conceive, are the only inſtances wherein the law 
maketh a difference between the of petit treaſon and mur- 
der z and this difference is plainly matter of poſitive inſtitution, 
and doth nat ariſe out of the different nature of the offences, 


* 
— 


* (It may deſerve to be conſidered, whether the argument in p. 247, 238, 
which proves, that the proviſiuns made by the ſtatutes of 1 L. VI. c 18. and 
s & 6 Edw. VI. . 11+ in favour of the ſubjeft are not repealed by the ſtatute 
of 1 P. & M. « 16, will not likewiſe prove, that the trial per medictaton 
lingue, Introduced by the ſtatute of 28 Kw. III. e. 13, is not repealed by the 
Nat ute of F. &W M.: for the trial per medidtaton lingue was certainly intended in 
favour of the priſoner, But ſos Dye 144+ 3 uf. 27, 1 Hah 316. 2 Hah 
271.) 


END OF THE DISCOURSE 
ON HOMICIDE, 


Y 


DISCOURSE III. 


OP 
ACCOMPLICES 


IN HIGH TREASON 


AND 


OTHER CAPITAL OFFENCES, 


recen It 


Of AccomeLicss in Hicn TarEAS0N 
and other CAPITAL Oprances, 


CHAP. I. 
Of Accomplices in Treaſon, and of Perſons 
preſent aiding and abetting in Felony. 


NDER this head ſomething will be faid briefly 

touching the connection which in judgment of law 

ſubſiſteth between principals and acceſſaries in felo- 
ny, and the relation they ſtand in to each other. 

But I have in the title of this diſcourſe choſen to make uſe 
of the term accomplices; becauſe it taketh in all the participes 
eriminit, as well in high treaſon as felony z and in the latter, 
whether they are conſidered in ſtrict, legal propriety as princi- 
ebe ee een e 
| fore or after the fact. 


SxcT. 1. It is well known, that in the language of the law 
there are no acceſſaries in high treaſon, all are principals, ; 
Every inſtance of incitement, aid or protection, which in the 
caſe of felony will render; man an acceſlary before or after 
the fact, in the caſe of high reaſon, whether it be treaſon at 

common-law or by ſtatute, will make him a principal in trea- 
fon unleſs the caſe be otherwiſe provided for by the ſtatute 
creating the offence, or where the ſpecial penning of the act 
leadeth to a different eonſtruction. 


This rule hath long obtained, and will not now be contro- 
verted z but I think it a matter of great importance, that the 
rule be rightly underſtood, I mean with thoſe limitations 
which — enſe and common equlty requlre. For caſes 
have frequently happened, where an offender in the final iſſue 
of the proſecution may be conſidered as a principal in treaſon ; 
and yet, during the intermediate , towards his — 

3 0 


All prin 
a high trafo 


treaſon, 


Joe to this pur · 


poſe 1 Hale 2 
=237.338.37 


b 


31aft. 9, 138. 
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he o from « principle of ral juſtice, to 
mary rag; apes; ple lr arr a at . 


For inſtance, 4. adviſerh B, tg counterfoit the King's WM, 
or ſeals, or indeed to commit any of the offences declared 
treaſon by the 25 Edw. III, and furniſheth him with means 
for that purpoſe : (that ſpecies of treaſon which in judgment of 
law falleth within the clauſe of compaſling the death of the 
King, Queen, or Prince always excepted :) if B., in conſe- 
quence'of this advice and encouragement, doth the ac, A. is 
a principal in the treaſon; for ſuch advice and affiſtance in 
the caſe of felony would have made him an acceſſary before 
the fact | and ln! high treaſon there are no acceſſaries, all are 

nelpals. But if, forbeareth to commit the fact, to which 

e is incited, A, cannot be a traitor merely on account of this 
advice und encouragement, though his behaviour, hath been 
highly criminal z for bare advice or incitement, how wicked 
ſpever, unleſs in the caſes alreudy excepted, will not bring a 
e 
in conſequence of it. 


80 in the caſe of aſſiſtance or _—_— 
ven to a traitor after the the wingly affording 
h protection, if the arg Þr N faul committed, will 
be a principal in treuſon for the reaſons already mentioned, 
But if a'perſon lying probably under a ſuſpicion of guilt, con» 
ſelous of his own innocence, Mould think it adviſhble to with- 
draw and patiently to wait the ifſue of things when the ſtorm, 
which gathereth raund him, ſhall be blown over; the party 


| Who received and harboured him, during his retreat, cannot 


be a traitor for ſo doing z provided the conduct of his friend 
ſhall appear, upon examination, to have been blamelefs, 


Lord Chief- Juſtice Cle, who, while he was in the ſervice 
of the Crown, ſeemeth to have had no bowels in ſtate-proſecu- 
tions, when he layeth down and applieth the rule I have men- 
tioned, that all are principals in treaſon, plainly goeth upon a 
ſuppoſition, that the treaſon, preſumed to have been procured, 
was afterwards in fat committed; or that the party ſuppoſed 
to have been knowingly received and harboured had been 

actually 


or ACCOMPLICES, | 303 


aftually gullty of high treaſon, It would have been abſurd to c Ab 
the laſt degree to have gone upon any other ſuppoſition j for it 

cannot be ſaid with any fort of propriety, that a perſon pro- 

cured an offence to be committed which in truth never was 
committed or that any perſon knowingly, vis, with @ full 
knowledge of a treaſon to have bren committed, (that I take to be 

the legal ſenſe of the term knewingh,) received and harboured 

the traitor, if ſuch treaſon never had been committed by him, 


There needeth very little to evince the truth of this obſer» 
vation more than to give u proper attention to the rule al- 
ready mentioned, That every af? which in the caſe of felony 
will render a man an acceſſary will in the caſe of treaſon make 
him a principal; eſpecially if we add to it, according to Lord 
Hale, that nothing ſhort of” ſuch an aft will, What elreum- 1 Hale 239. 
ſtance therefore is neceſlary to render a man an acceſſary in 
felony Þ Plainly this above all others, that the felony charged 
upon the principal bath deen in fait committed by him, For 
which reaſon no verdi&t can paſs againſt the acceſſary till the 
truth of this ſingle ſuct ſhall. have been legally eſtabliſhed; 
either by the convition of the principal if he cantinueth 
ameſnable to juſticez or by judgment of outlawry if he ab- 
ſcondeth or fleeth ; unleſs the acceſſary chooſeth to wave the (1 Male 623, 
benefit of the law, and to ſubmit to a trial, 5 


This rule is founded in good ſenſe and natural juſtice, The 
acceſlary is indeed a felon, but guilty of a felony of a different 
kind from that of the principal, It is, if I may uſe the ex- 
preſſion, a derivative felony connected with and ariſing out of 
that of the principal and cannot exiſt without it. 


Whether the ſame equitable rule is, by parity of reaſon, te 

be extended to treaſonable actions of a ſimilar nature ; I mean 
to ſuch as are of the derivative kind, and though in the language 
of the law tiled principal treaſons, yet partaking of the nature 
of merely acceſorial offences, cometh now to be conſidered. 
This is the point of importance I hinted at in the outſet of this 
diſcourſe, For if in proſecutions for treaſons of this kind the 
ſame rule of equity be obſerved as in caſes of felony, it will be- 
eome a matter of very ſmall importance to have been learning 
Y 4 dy 
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« Haw {pecial, technical expreſſion we are to deſcribe the 


Lord Chief- Juſtice Hale ſpendeth a whole chapter on this 
point, which he intitleth, & Concerning principals and acceſſa- 
Erie; in high treaſon.” And though, in conformity to the 
eſtabliſhed mode of ſpeaking, he calleth every perſon who can 
any way be conſidered as an accomplice in treaſon 4 principal 
in itz yet, when he cometh to ſpeak of the courſe and order to 
be obſerved in the proſecution of the offenders, he conſidereth 
thoſe accomplices whoſe ſuppoſed guilt is connected with and 
dependeth upon the real guilt of another in the light of mere 
acceſſaries ; and ſtateth a few caſes by way of illuſtration and 
A perſon is committed to priſon for high treaſon, the gaoler 
voluntarily ſuffereth him to eſcape z or a ſtranger knowing o 
ſuch commitment breaketh the priſon and ſetteth him at large, 
or knowingly reſcueth him after an arreſt and before he is 
brought to priſon. In all theſe caſes the gaoler and the per- 
fon breaking priſon or reſcuing, whom he in a paſſage I ſhall 
preſently cite calleth @ ind of acceſſaries, are principals in 
treaſon, if the party impriſoned were really a traitor, If he 
were not ſo, it will be no treaſon in them z and therefore they 
ſhall not be arraigned till the principal offender be convict; 
for if he be acquitted of the principal offence the others ſhall 


be diſcharged. 
I have uſed the words knowing and hnowingly, becauſe 1 
think that circumſtance is a neceſlary ingredient in the caſe, 


* 
0 


Sta. Car. 8. It is true, it was reſolved in Benftead's caſe cited here by the 
Jonu(W:)45% earned author and at p. 141, but, I think, net with entire ap- 


u. vi x b. | for the ſingle authority upon which this polnt Is ſald by Hale 


Bee Treaſun tt. there 4 and Brocke, who 
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ee of the rule, that the party breaking priſon would have 
guilty of treaſon though be bad Nor tnon that traiters 
wore there, I am by no means ſatisfied with this opinion: 


to have been ſo ruled doth by no means Warrant [ty the book 
expreſly ſtateth It, (het the 1 did duet that troitori were 

4 th the vaſe, Is expreſh to the 
ſame purpoſe, t Seiant que traitors fuerent en c and Code, 
elting the ſame cafe, layeth a great ſtreſs on this elreumſtanee, 
that the party new that traitert were there, and conducted 
them out of priſon, 


I have 


OF ACCOMPLICES. 


that the proſecution againſt him appeareth to have been car- 
ried on with uncommon expedition, not to ſay with ſome 


7 


of precipitancy: and probably the forcing of priſon- 
mn tins Sins the tumult, was given in 
evidence on his trial, among other outrages of the night, as 
overt- acts of levying war, which he 


the ſpecies of treaſon for 


The ſame rule of equity and natural juſtice the - 
judge in another place applieth to the caſe of felonious 


11 


He calleth them u kind of acceſſarier, becauſe there can be 
no felonious eſcape or reſcue where no felony had been pre- 


acceſlaries to the original felonyz for though a man ſhould be 
committed for many felonies, yet the eſcape or reſcue is con- 
ſidered as one ſingle felony and is ſo charged, 


With regard to a perfon knowingly receiving and har- 
bouring a traitor, the learned judge in the place lately cited 
argueth, That though he is in the eye of the law a principal 
traitor and ſhall not be (aid to be an acceſlary, yet thus much he 
partaleth of an acceſſary, his inditment muſt be ſpecial of the 
receipt and not of the principal treaſon, If he is indifted by 
a ſeveral indiAment, he ſhall not be tried till the principal be 
convicted if in the fame inditment with the principal, the 
jury muſt be charged to inquire firſt of the principal offender, 
und if they find him gullty, then of the receipt; and if the 


* The i of A e hath provided for this cafe aid for the vafe of a pars 
gon of the prineipsl after con vielen. Hut in the treafuns of the ae se fbr la 
kind already mentioned, and Which will be Muntioned, 1 ve net eaneelye that 
any rule of equity or natural Juftive (ould be infringed by giving the rul 
10 Ke e there a4 8 a ˖M priveipati," [t's vimeſt extent again 
every accomplice ; though the prineipal offender fhovild be pardoned of dle 
Aer $onyiAion and before attainder: I hall enlarge a little a4 bv this peinz 


in the vafy of av4offarien in felony In 14's proper place, 
prinelpal 


m Hale $8. 


1 but in ſri, legal propriety they are not 


t Hale 599- 


m Vol. c. 22+ 


4 8t. Tri. 130. 


1 Hale 673. 
a Hale 233. 
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principal be not guilty, then to acquit both; for though in the 
eye of the law. they are bath principals in treaſon, yet in truth 
he (the receiver) is fo far an acceſſary that he cannot be guilty 
if the prineipal be innocent. 

In the caſe of Mrs. Liſe, whoſe hard fate it was to fall into 
the hands of perhaps the worſt judge that ever diſgraced - 
minifler- ball, no regard was paid to this dotrine. I would not 
be thought to mention this caſe as an authority, upon which a 
doubt can at this day be poſlibly raiſed, 1 do it for the ſake of 
what happened afterwards, which I take to be an authority 
with me. Her attainder was afterwards reverſed in Parlia- 
ment j and the act reciteth among other hardſhips of her caſe, 
« That ſhe was, by an. irregular and undue proſecution, in- 
« difted for entertaining and concealing Fobn Hick: a falſe 


4 traitor knowing him to be ſuch i though the ſaid Hicks was 


« not at the time of the trial attainted or convidted of any ſuch 
« crime," 5 

The ſame learned author in other parts of his work argueth 
to the purpoſe for which I have already cited him z and applieth 
the ſame rule of equity to the caſe of a perſon indicted for eon- 
triving, abetting, aiding, or conſenting to treaſon, which hap- 
peneth never to have been carried into execution, , 


But here we muſt * — the — Julge, 
terms apporite to his nt pu " 

_ L — to every inſtance of Inelte ment, conſent, 
approbation, or previous abetment in that ſpecies of treaſon 
which falleth under the branch of the ſtatute touching the 
compaſſing of the death of the King, Qyeen, or Prince, every 
ſuch treaſun is in it's own nature, independently of all other 
circumſtances or events, a complete overt-act of compaſling ; 
though the fact, originally in the contemplation of the parties, 
ſhould never be effected, nor ſo much as attempted, A, in- 
olteth B. to à treaſon of this kind, J. in abhorrence of the 
crime, and from a juſt ſenſe of the duty which every man oweth 
to his King and country, and which every good man in the 
like clreumſtance will pay, maketh a diſcovery, by means 
whereof A, is brought to Juſtice, This incitement on the part 
of 4. is a complete overt- act of treaſon within this — 
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and hath no fort of connetion with or CHAP. 1 
— the future behaviour of B: and — Y 
whatever the learned author bath advanced in general teams 
touching fruitleſs, ineffectual advice or incitement to treaſon- 
able prectices muſt be underſtood of ſuch reaſons only as do 
not fall within this branch of the ſtatute. 


Sact. 2. I come now to canſider the caſe of acoqmplices $6 2. 
Where two or more are to be brought to juſtice for one Principals 


in 
and the ſame felony, they are conſidered in the light either 4 fn and 


of principals in the firſt degree, as having actually and with ſeloay. 
their own bands committed the fact; or of principals in the 
ſecond degree, as having been preſent aiding and abetting at 
the commiſſion of itz or of acceſlaries before or after the fact. 


The diſtinctlon between principals in the firſt and ſecond 
degrees, or, to ſpeak more properly, the courſe and order of 
againſt offenders founded on that diſtin tion, ſeem» 
oth to have been unknown to the moſt antient writers on our 
law; who conſidered the perſons preſent aiding and abetting 
in no other light than as ncceſſaries AT the fact, and conſe» 
quently not liable to be brought to trial till the prinelpal offen- 
ders ſhould be conviRted or outlawed, 


'This ſeemieth to be agreed by the beſt of our modern wrl- (1 Hale 437, 
ters 4 and therefore I will not ſpend time In tranſeribing many #4®?) 
authorities from the antlents, One or two I will briefly elte 
and refor to others, 


Bratton e, ſpeaking of the courſe of proceeding where the 
principal offender is not ameſnable to juſtice, ſaith, “ Appel» 
« lati vere de forela ſalve attachientur guenſgue appellati de 
« facto convincantur but where all are ameſnable 4, 4 Pro- 
4 erdatur contra omnes per ordinemy; dum tamen illi de ſoreld 
« non reſpendeant antequam fattum convincatur," 


Fleta ſpeaketh to the ſame purpoſe and almoſt in Brac» Lib. 1. 6. 31. 
n words: and the Mirror in enumerating the feveral ( 


e- 
in 


— — — — 
De Ceres, 6. 9. /. 0 and, 6. 1%. / 9, to the end of the Chapter, 


+ C. 19. / 40 f. and te the ſame purpoſe ſee 4 F. I. A. 8. & Of Corr 
naterit, 


ſorts 
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I have here taken it for granted, that by the appellati de for- 
cid theſe authors meant perſons preſent aiding and 
The appeal de forcid proveth this the poſſibility of a 
Brac de Coron. contradiction, A. appellat B. de forcid, quod idem B. venit 
% « cumproeditte C. (the perpetrator) & tennif ipſum D. (the de- 
u ceaſed) quamdin ipſe C. illum interſecit.", In the caſe of rape 
the appeal de forcid is to the ſame purpoſe o, mutatir mutandis ; 
plainly importing that the defendant was preſent aiding and 
abetting at the fact. THe 
Im aware of the ſenſe Cue putteth upon the words, com- 
mandment, force, aid, or receipt,” in his comment on the ſtatute 
0.16 of Wiftm. ., That none of them import more than the of 
acceſſarier before or after the faſt; nnd I admit, that they 
muſt now be ſo underſtood, h the original Import of the 
Seo Btanf, 41, word farce in the at was to thoſe we now call prin» 
* elpals In the ſecond degree but the great inconvenience of 
the nk — * — and order of 
seeding aguinſt accomplices in felony, tending, as it plainl 
44, to — total obſtruction of Juſtice in many caſes — 
great delays in others, Induced the judges, from a principle of 
true political juſtice, to come into the rule now ſettled, Thes 
all perſons preſent aiding and abetting are principale, 
| 'This rule was not y eſtabliſhed till after the time 
See 40 dw. of Edward the third: and fo late as the firſt of Queen 
Ih $44.6. „ a chlef-Juſtice of Bnglend greatly doubted of it1 though indeed 
14 it had been ſufficiently eſtabliſhed, and the diſtinctlon between 
eo Plow: 97% principals in the firſt and ſecond degrees was well known long 
before that time, 


Nothing needeth to be (aid you of explanation touching 
principals In the firſt degree, What acts of concurrence are 
neceſſary to render « perſon a principal in the ſecond degree, 
vin, as an alder and abettor, Is now to be conſidered, 


e, & bew. „, 48. J 4 8 g. und to the fame purpoſe fee in 6 a1, / l. 
whe defendant's oath upon joining battle in an appeal, | 


Ster. 
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CHAP. 1. 
ab rr . 
wiſe he can be no more than an acceſlary before ety ax ray nec 
in ſome R _ 
Ju II- 


maleficia remangant impunita. 


Fs pe WORST” I EIN Kol. 52, 5 
guiſed in his way, B. taketh it and dieth, A, though abſent 

when the poiſon was taken, is a principal: and if this had 

been done at the inſtigation of C he if abſent would have been 

no mare. than an acceſſary in the murder unleſs they had 

both mingled the poiſon and laid it in the way of B., for in 
— 2 — — 

them having gone as far as the other 


If A. had prepared the poiſon and delivered it to D. to be f nate 616, 
adminiſtered to B, as a medicine, and D. accordingly, in the 
abſence of ., had adminiſtered it not knowing that it was poi» 

and B, had died of it, 4. would have been « principal in 
the murder, upon the ſame foot of neceſſity; for D, being In- 
nocent 4. muſt have gone wholly unpuniſhed if he could not 
have been conſidered as a principal, * if D. had known of 
the poiſon as well as 4 did, he would have been a principal 
in the murder, and 4, if abſent, an acceſſary before the fact ; 
for the rule of neceſſity already mentioned doth not here take 


The law is the fame in the cnſe of inciting a madman, or {1 Hale $14 


a child, not at of diſcretion, to commit murder or other 
— in the abſence of the perſon in 1 and therefore in 
* Courſe reported before, was indifted as 
an acceſſary before the fact, It was very properly ſtated by 
learned judge before whom ſhe was convicted, that the dau 
ter who committed the fat at the inſt] of the 

for 


was of the age of 1% and of ſufficient diſcretion 
mother employed, 


as ſhe threatened ſhe would, the leaſt 


children, fe myſt have been indited as the principal, ſince 
the child, not being of years of diſcretion, would have been 


dect. 4. 
— always an 
0 
mediat pro- 


DISCOURSE III. 


EIT him a principal, it doth not require a ſtrict, actual, immediate 


| preſence; fuch a preſents as would make him ai eye 6r at wit- 
nefs of what paſſeth. ' a d be, 


Several perſons get out together, or in | ſal] parties, upon 
one common deſign, be it murder or other felony, or for 
other purpoſe unlawful in itſelf, and each taketh the part 
edel him; ſome to evtilnit c fd, cthers ts Witch at pto- 
per diſtances and Rations” to prevent & furprize, or to favour; 
if need be, the eſcape of thoſe who are mote immediately en- 
gaged. They are all, provided the fuß be eotinityed, in the 
eye of the law preſent at it: for it was made a common cauſe 
with them, each man operated in his ſtatiom at one und the 
fame inſtant towards the ſame common end ; and the part each 
man took tended to give countenance, eticouragement, and 
e 
common enterprise. | 

Eure malt cf pm the hed of conſtrultive 

„ This may be ſufficient by Way of illuſtration, 
Others founded 'in hy ſame principle pA mutual concert, aid, 


and protection will fall in in their proper places, 


Szer. 3. In order to render a perſon ene and u 
principal in felony, he muſt be aiding and abetting at the 
fac, Te ready 09 ford afftancd, —— — 
A. happeneth to be preſent at a murder for inſtance, and 
taketh no part in it, nor endeavoureth to prevent it, nor ap- 
.. hue and cry after him z 
this ſtrange behaviour of his, though highly criminal, will not 
of itſelf render him either principal or acceſſary, 


1 would be hers utiderſtood to ſpeak of that kind of hom» 
cide amounting in ce om of law to murder, which is 
uſually committed — riſen hr er 
of aſſaſſinations done in private, to which witneſſes, who ary 
not partakers in the guilt, are very rarely admitted, the elrum- 
ſtances 1 have mentioned may be made ufe of againſt A, as 
evidence of conſent and concurrence on his partz and in that 
light ſhould be left to the jury, if he be put upon his trial, 


Ster. 
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, CHAP, 
Cnof, 6, But if a fact amounting to murder Hhould be 5 
All profent a 


committed in proſecution of ſome unlawful purpoſe, though it murder in 
were but a bare treſpaſs, to which A. in the caſe laſt ſtated had ſecution of «uy 
confented, and he had gone in order to give aſſiſtance, if need — 
were, for carrying it into execution z this would have amounted er. 

to mutder In him, and in every perſon preſent and. joining 

with him. The law would be juſt the ſame though the party Kel. 116. 
lain had been an utter ſtranger and had taken no part on either 

fide, but had come with a friendly intention towards bath, and 

to accomodate matters between them. 


It is true, here might be no ſpecial malice againſt the party 
ſlain, nor deliberate intention to hurt him; but if the fact 
was Committed in proſecution of the original purpoſe, which 
was unlawful, the whole party will be involved in the guilt of 
him who gave the blow, For in combinations of this kind 
the mortal ſtroke, though given by one of the party, is conſi- 
dered in the eye of the law, and of ſound reaſon too, as given 
by every individual preſent and abetting. The perſon actually 
giving the ſtroke is no more than the hand or t, by 
which the others ſtrike, 


And therefore where the inditment chargeth, that 4 gave 1 Haleg 17,463. 
the mortal ſtroke, und that B. and CG were preſent aiding and = 144-105 
abettingz if it cometh out in evidence, that B. was the perſon 
who gave the ſtroke, and thut 4. and C. were preſent aiding 
and abetting, they may be all found guilty of murder or man- 
ſlaughter at common - law, as circumſtances may vary the caſe, 

The identity of the perſon ſuppoſed to have given the ſtroke is 
but a circumſtance, and, in this caſe, a very Immaterlal one; 
the ſtroke of one is in conſideration of law the ſtroke of all. 
But in a proſecution on the ſtutute of ſtabbing it is otherwiſe 
for a reaſon I have already given, P. yor, 


Szer. 7, I have, by way of caution, ſuppoſed, that tho eg. 7. 


murder was committed in profecution of ſome unlawful pu Ii muſt apyooy 
ſome common deſign, in which the combining parties 2 —— 22 


united, and for the effecting whereof they had aſſembled ; for l fu purpoſe. 
unleſs this ſhall appear, though the perſon giving the mortal 
| blow 


Kul. 111. 


blow may himſelf be guilty of murder, (he may poſſibly have 
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conceived malice againſt the deceaſed and taken the opportu- 
„ e confuſion of a crowd or darkneſs of the night 

to execute his private revenge, ) he, I ſay, may be guilty 
of murder, or, if it were upon a ſudden quarrel, of manflaugh- 
ter and yet the others who came together for a different pur- 
poſe will not be involved in his guilt; and therefore in Plum- 
mer's caſe this circumſtance not being found by the ſpecial 
verdict, nor any other fact found from which the court could 
with certainty draw the concluſion, that the was dlſ- 
charged in proſecution of the deſign in which the gang was 
unlted, Plummer was diſcharged. 


In that caſe the verdict ſtated, that Plummer and his aceom - 
plices were aſſembled in order to tranſport wool of the growth 
of England to France contrary to the ſtatute z that an officer of 


the crown duly authorized for that purpoſe met and oppoſed 


them, and that, during the ſcuffle which enſued, a gun was 
diſcharged by one of the offenders, and John Harding one of 
the ſans gang was tilled. The queſtion was, whether Plum- 
mer and the reſt of his party were guilty of this murder. 


It was agreed by the court, 1ſt, That had the King's of- 
ficer or any of his aſſiſtants been killed by the ſhot, it would 
have been murder in all the gang, ad, That had it appeared, 
that the ſhot was levelled at the officer or any of his aſfiſtants, 
this likewiſe would have amounted to murder in the whole 
gang, though an accomplice of their own happened to be kil- 
led ; for the malice egreditur perſonam : but this fact not hav- 
ing been certainly found, the priſoner was diſcharged, 

I take it, that the point, on which the caſe turned, was 
this; it did not appear, from any of the facts found, that the 
gun was diſcharged in proſecution of the purpoſe for which the 
party was aſſembled, But had it been poſitively found, that it 
was diſcharged againſt the officer or his affiſtants, the court 
upon this finding might, without incroaching on the province 
of the jury, haye preſumed, that it was diſcharged in proſecution 
of their original purpoſe, In caſes ſo circumſtanced, res ipſa 
loguitur. | | | | 

A. best 
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A. dent a conſtable in the execution of his office j but, come ua. I 
pany interpoſing, they were parted and he deſiſted. B., a —_ 
friend of A., ruſhed ſuddenly in and took up the quarrel, and 

fell upon the conſtable, who, in the ſtruggle, was killed, 4. 

having not been at all engaged after they were parted. It was 

holden by Holt and Rokeby at Hartford aflizes murder in B., 

but that A, was innocent. For it did not appear, that 4. and B, 

had previouſly agreed upon offering any violence to the eonſta - 

ble, or to obſtruct him in the execution of his office, The 

murder was not committed in conſequence .of any unlawful, 
combination between them, | 


Three ſoldiers & went together to rob an orchard z two got 
upon a pear-tree, and the third ſtood at the gate with a drawn 
ſword in his hand. The owner's ſon coming by collared the 
man at the gate and aſked him what buſineſs he had there, and 
thereupon the ſoldier ſtabbed him. It was ruled by Holt to 
be murder in him; but that thoſe on the tree were innocent, 
They came to commit a ſmall inconſiderable treſpaſs, and the 
man was killed upon a ſudden affray without their knowledge. 
« It would, faid he, have been otherwiſe, if they had all come 
« thither with a general reſolution againſt all oppaſers." 


This circumſtance, I think, would have ſhewn, that the 
murder was committed in proſecution of their original purpoſe ; 
but that not appearing to have been the caſe, thoſe on the tree 
were to be conſidered as mere treſpaſſers ; their offence could 
not be connected with that of him who committed the mur - 
der. 7 


Src, 8. A general reſolution againſt all oppoſers, whether ect. 3. 
ſuch reſolution appeareth upon evidence to have been actually jonny role 
and explicitly entered into by the confederates, or may be rea- oppoſers. 
ſonably collected from their number, arms, or behaviour at or 
before the ſcene of action, —ſuch reſolutions ſo proved have | 
always been conſidered as ſtrong ingredients in caſes of this 


kind. And in caſes of homicide committed in conſequence of 


* Sewn, Lem affizes 1697. MSS. Denton and Chapples 


Z them, 


CHAP. 1. 


1 Hale 537. 
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them, every perſon preſent in the ſenſe of the law, when the 
homicide hath been committed, hath been involved in the guilt 
of him that gave the mortal blow. 

The cafes of Lord Dacre: s mentioned by Hale, and of 
Pudſey + reported by Crompton and cited by Hale turned upon 
this point. The offences they reſpectively ſtood charged with 
as principals were committed far out of their ſight and hearing ; 
and yet both were holden to be preſent, It was ſufficient, 
that, at the inſtant the facts were committed, they were of the 
fame party and upon the fame purſuit, and under the ſame en- 
gagement and expectation of mutual defence and ſupport with 
thoſe who did the facts. 


But A. B. and & ride out together with intention to rob 
on the highway. C. taketh an opportunity to quit the com- 
pany, turneth into another road, and never joineth A. and B. 
afterwards, They upon the ſame day commit a robbery, C. 
will not be conſidered as an accomplice in this fact. Poſſibly 
he repented of the engagement, at leaſt he did not purſue it; 
nor was there at the time the fact was committed any engage- 
ment or reaſonable expectation of mutual defence and ſupport, 


ſo far as to affect him. 


Sxcr. 9. With regard to aſſemblies of this kind, where 
the whole party may be involved in the guilt of one or more, 
I have already ſuppoſed, that ſuch aſſemblies were formed for 
carrying ſome common purpoſe, unlawful in itſelf, into execu- 
tion. For if the original intention was lawful and proſecuted 
by lawful means, and oppoſition is made by others, and one of 
the oppoſing party is killed in the ſtruggle; in that caſe the 
perſon actually killing may be guilty of murder or man- 
ſlaughter, as circumſtances may vary the caſe ; but the perſons 
engaged with him will not he involved in his guilt, leſs they 
attually aided or abetted him in the fat; for they aſſembled for 
another purpoſe, which was lawful, and conſequently tho 
guilt of the perſon actually killing cannot, by any fiction of 


— 


* 1 49. (4-4. 
+ cen. 34+ , b. 1 %% 534: (7, Sev 1 And, 116. the cafe differently 


law, 
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e, Ve carried againſt 'tham beyond thelt veiginal e — 


SECT. 10. I will now proceed to another point falling na- Seck. ro. 
turally under this head touching aiders and abettors preſent n Principals 
at the fact. —— 

It is admitted and cannot de denied, that theſe perſons are, purithet Aike 
to ſome purpoſes, confidered as principals in the felony, but 
principals in the ſecond degree. Whether to all porpoſes and 
in all caſes they are ſo conſidered deſerveth ſome farther in- 
quiry, 

For with regard to new felonies created by ſtatutes which 
take away clergy from thoſe who ſhall be guilty in ſuch man- 
ner and under ſuch circumſtances as are therein particularly 
ſet forth, without expreſs mention of aiders and abettors er any 
words which manifeſtly extend to them, whether mere aiders 
and abettors ſhall likewiſe in the conſtruction of ſuch ſtatutes 
be ouſted, is a point which, I conceive, doſerveth great con- 
ſideration. And the queſtion, I conceive, will turn, not barely 
upon any general rules of law touching aiders and abettors, 
but upon the ſpecial penning of the ſeveral ſtatutes, and the 
rules of law which enter into the conſtruction of them. 


Caſes without number may be cited to ſhew in general, 
how extremely tender the judges have been in the conſtruc. 
tion of ſtatutes which take away clergy ; ſometimes even to a 
degree of ſerupuloſity excuſable only in favour of life, 


I will confine myſelf to a few, which I take to be more ap- 
poſite to the preſent queſtion, in order to ſhew, how, with re- 
gard to the allowance or non-allnwance of clergy, they have care- 
fully diſtinguiſhed between the caſes of principals in the firſt 
and ſecond degrees, the actual perpetrators and mere aiders 
and abettors. 

In the caſe of the King againſt Page and Harwood upon Alert. 
the ſtatute of ſtabbing, which enacteth, „ That every perſon delle, 56, 
« which ſhall ſtab or thruſt, — theſe defendants were pre- 
ſent aiding and abetting a third perſon not named by the re- 
porters, who in fact did make the thruſt and was denied his 
clergy, But the defendants, though agreed to have been prin- 
Cipaly in manſlaughter at common-law, were admitted to their 

2 A clergy. 


CHAP. I. 


1 Hale £27, 
$28, 837. 
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Clergy. For, faith the report, though in judgment of law every 
one preſent and aiding is a principal, yet in the conſtruction of 
this ſtatute which is ſo penal, it ſhall be extended only to ſuch as 


| really aud attually miade the thru; not to thoſe who in confiruc- 


tion of law only may be ſaid to make it. 
This caſe is cited with approbation by Hale ad by Holt, 
and was never yet denied to be lau *. 1 


The ſame rule of confiriftion Nees in the caſe of Evans 
and Finch upon the ſtatute of the 39 EAx. c. 15. againſt rob- 
bery in dwelling-houſes J. They both put up à ladder againſt 
the chamber- window, Evans opened the window, got into the 
chamber and ſtole 401 Finch ſtood on the ladder in the view 
of Evans, ſaw-him in the chamber, aſſiſted in the robbery, and 
had a ſhare of the booty, but did not enter the chamber ; and 
upon that account alone he, though plainly a principal preſent 
and abetting, had his clergy, and Zvans had judgment of 
death, ace 

For, faith Hale, after citing this caſe, it muſt be a ſtealing 1 
the houſe : and therefore he that ſtealeth or is party to the ſteal» 
ing being out of the houſe is not ouſted of his clergy, 


Thus the law ſtood with regard to this ſtatute, and to 
5 6 E. VI.. c. 9. againſt an offence of the like kind, till by 
3% 4 W.& AM. aiders and abettors were expreſily ouſted, 


The fame rule of conſtruction did always govern, and doth 
to this day g govern, in the caſe of larciny clam & ſecretd a per- 


fond, upon the ſtatute of the Bth of Ae. The perſon who 


actually picketh the pocket is ouſted, not he who is preſent 
aiding and abetting, though without ſome accomplice ready at 
hand to take off the booty this fort of theft ſeldom ſucceedeth, 
For, faith Hale, this flatute ſhall le taken literally, 


I will now apply theſe caſes, which, I think, have hitherto 


| Nood the teſt and eritieiſm of all ſucceeding times, to the pre- 


ſent queſtion, Page and Harwed were undoubtedly prin« 
cipals in the manſlaughter; the thruſt, made by him who 


cnm_— — 


rn. 


® See 1 Hal 468, REP other eos, and the caſo of the « Quin againſt 
Whiſtler reported Salk, 642. Fr. 129, 2 Ld, Raym, 842. 

+ Cro, Car. 473+ cited likewiſe by Halt in Hbiftla's caſe. 

(See the caſes of Iuuis and Steru in Leach 7, 8.) 
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was denied his clergy, was itt conſtruction of law made 
man preſent and abetting. — 
the robbery ; the entry of Evans was in conftradtion of Jaw 
che entry of Finch, It is fo holden every day in the caſe of 
burglary at common-law, where an actual entry of ſome kind 
or other is equally neceflary. Why therefor did not a con- 
ſtructive thruſt in one caſe, and a conſtrucive entry in the 
other, operate fo as to ouſt the accomplices preſent and abet- 
ting of clergy? The reaſon. is plain and hath been already 
hinted at, the judges were upon the conſtruction of ſtatutes 
very penal, which were to be taken literally and ſtrictly; aiders 
and abettors are not named or deſcribed, and therefore could 
b ef e e 215 


Sxcr. 11. The conſtruction which hath been 


put upon the ſtatutes ouſting clergy in murder, robbery, rape, 
and burglary hath been different. Aiders and abettors preſent 


have been always ouſted, and, I admit, they ought to be fo, 


The fame conſtruftion hath been put _ the pas 
buggery. 

But theſe caſes widely differ from thoſe I have cited. In 
thoſe aiders and abettors are not once named ; nor are they du- 
kribed by any terms importing that the legiflature"ttended to a/ 
them. In the others, the legiſlature hath made uſe of termy 
which, at the time of making the acts and long before, were 
well known to include them. | 


1 


39 
CHAP. L. 


SeQ. 11. 


In ſome caſes 
they are. f 
nt (1 Hale 537. 

2 Hale 359.) 


« No perſon,” faith the act of Z. VI., « that hath been or %“ *. 


« ſhall be convidted of murder of malice prepenſed——or of 9 10. 


« robbing any perſon in or near the highway——ſhall be ad- 
« mitted to have the benefit of clergy.” 


« If,” (alth the ſtatute of Eliz,, & any perſon ſhall fortune 11 Els. « 5. 


« to commit any felonious rape, raviſhment, or burglary and 
« to be bund guilty——he ſhall ſuifer death without t of 
« clergy.” 


By theſe ſtatutes clergy is taken away from the ſeveral 
25 deſcribed by legal, technical terms of well · known rand 
ation, murder, robbery, rape, and burglary, 


2 3 nn 
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CHAP. I. This obſervation may poſſibly be thought a little too niet 
and critical. But, critical as it may appear to common readers, 
it hath been countenanced by great authority o; and hath al- 
ways had great weight in queſtions touching the allowance or 
non-allowance of clergy. . 


One inſtance of this legal nicety, if it muſt be © called, I 
will mention; the reader's own 'obſervation hath, I doubt not, 
furniſhed him with more. The ſtatutes which take away clergy 
from perſons convidted of the offences which are the objects of 


And If u ſtatute hath happened to uſe the words convidted by 
VERDICT, the caſe of à confeſſion hath Iikewiſe been conſidered 
as caſur amt. For ſtatutes taking away clergy muſt, ſay all 
the books, In the eonſtruttion of them be literally and fal 
purſued. On the ether hand, where the ſtatute taketh away 

4Term Clergy from the eres generally without ather clreumfAances 
17552 It is taken away from the offender under every elteumſtance, 
in which his caſe may be conſidered, | 


But —_— will not reſt here, For let me aſk, who are 
declared to be the objedts of theſe gte Perſons ronvided of 
murder, robbery, rape, or burglary, And who at the time 
theſy ſtatutes were were liable to be convicted as prin» 
cipaly in thoſe offences, and were univerſally known to be ſo} 
Undoubtedly aiders and abettors preſent, Conſequently they 
+a letter of the acts and muſt be the objects of 
am, 


go with regard to clergy In the caſe of buggery, it is taken 

from the offence under a term of ceriain well-known import 

4M. viit, and from all perſons offinding therein. „ Foraſmuch as there 
I « 1s no ſufflelent and condign puniſhment for the deteſtablo 
| Hale 10% « yice ef buggery with mankind or beaſt He It enacted, that 


76.) 


% fee Land He's argument in Whifhr's cafe cited before, as reported by 
Lord Raymond and Farrelly 3 (and BlackRone's Comment, ly, 6, 28, 6 3.) 


3 « the 
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« the ſame offence ſhall from henceforth be adjudged felony ; and Hav. 1. 
« that no perſon offending in any ſuch offence ſhall be ad- | 

« mitted to his clergy,” Theſe words, offending in ſuch of 

are large enough to include the caſe of every perſon 

and aſſiſting at ſuch a ſcene of deteſtable lewdneſs ; and probably 

were Choſen by the legiſlature for that purpoſe, as the word 

perſon was, in Lord Ces opinion, in order that both ſexes of- 3 Inft. 5g, 
ſending in that offence might be included. | 


S8CT. 12. I have already ſhewn, that, according to our 85. 14. 
eldeſt writers, aideys and abettors preſent were conſidered not Dede 
as ptincipals, but as acceſſaries af the faſt; and have enden - between prin» 
voured to account for the Introdultion of the rule as It Is now (ha and f 
ſettled, that they are al principals, of great eonſe= 


The (ole motlve to this alteration ſeemeth to me to have * 
been, that alders and abettors preſent might be brought to thulr 

trials while the fact was recent and moſt capable of proof, 

though the actual Immediate perpetrators ſhould not be theft 
ameſhable i and I am greatly ſtrengthened in this opinion by 

what Is difeloſud In the cafes already clted to this point from 

the year-books, and CUT © I OE this 
—— under conſideration. 'The perſons who gave the 
mortal wounds, (for they were all eaſes of murder,) were fled 
from juſtice, and only the perſons preſent and abetting ameſna- 
ble z and probably in the other caſes 4 the fat might be fo, 
though the reporters are ſilent as to that cirgumſtangs, 


For I am very clear, that the diſtinctian between principals 
and acceſſiries of any kind did not, at the time the preſent rule 
was eſtabliſhed, d vho life of the party upon a convitiony , 
ſince, as I have elfowhere ſhewn, all were ut that time alike p. you, 
liable to ſuffer death, from the principal in the firſt degree to 
the acceſſiry in the loweſt, unleſs the privilege of clargy, which 
in thoſe days was founded olely on the clerical funttion or ca- 


paelty of the delinquent, interpoſed, 
But in the conſtruction of ſtatutes which take away clergy, 
the queſtion at preſent, whether principal or acceſlary, is s 


6 i 


_d — B ee. 
— 


* 25 F. III. 44 b. 2 E. IV. 77, . 1 44H VII. 18. 13 H. vin 
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matter of. extreme conſequence to the priſoner ; it is life or 
death to him: and had a, departure from the antient rule fo 
far affected the priſaner s life. upon a conviction, I am per- 
ſuaded the judges would ſtill have adhered to it, notwithſtand- 
ing the inconveniences I have mentioned till the legiſlature 
mould have thought proper to interpoſe and provide a remedy. 
This obſervation may poſſibly ſerve to determine the extent 
of the preſent rule, and at the ſame time to evince the wiſdom 
and equity of the reſolutions in the caſe of Page and Harwood 
and the others before cited. The judges admitted the rule, 
that all preſent and abetting are principals, in it's due latitude z but 
did not extend it, in all it's poſſible conſequences, to the queſtion 
touching the allowance or non-allowance of clergy, a queſtion 
which did not exiſt, nor could poſſibly be in contemplation, 
in the light we conſider it, at the time the rule was eſta- 
bliſhed . | | | 


1C.8,4 Fo. Ih 
Of Acceſſaries in Felony, 


der. uT HAVE already obſerved, that the offence of the 
acceſſury, though different from that of the prlnel- 
pal, Is yet in judgment of law connected with it and cannot 
ſubſiſt without it 4 and that, in conſequence of this connection, 
the neceſſary ſhall not, without hit own conſent, be brought to 
trial till the guilt of the principal is legally aſcertained by the 
conviction or outlawry of bi unleſs they are tried together 
and that in this caſe the Jury ſhall be charged to inquire firſt of 
the principal z and if they are ſatisfied of his guilt, then of the 
acceſlary z but that if the principal be not guilty, both muſt be 
acquitted, 
Theſe rules are plain and univerſally acknowledged, and re- 
quire no farther proof or illuſtration, 


The old books carry theſe rules much farther than the 
law in it's preſent ſtate will admit of, For if a man had 
been indited as acceſſary in the ſame felony to ſeveral perſons, 


( See the caſe of the Coal-heavers in Leach 61. Seven men were con- 
victed and executed in 1768 on the ſtatute g Geo, I. c. 22, which xu 
takes away clergy only from thoſe who maliciouſly ſhoot at another perſons 
three of them net having diſcbarged a gun orpiſſol, Oug tit not this very penal ſtatuts 
to have been conſtrued literally and firicily ) h 

. 8 
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he could not have been arraigned till all the principals were 


convicted and attainted : but that point hath long been otherwiſe 
ſettled; for, as the law now ſtandeth, if a man be indicted as 
acceſſary to two or more, and the jury find him acceſſary to 
one, it is a good verdict, and judgment may paſs upon him. 
And therefore the court in their diſcretion may arraign him 
as acceſſary to ſuch of the principals who are convicted ; and 
if he be found guilty as acceſſary- to them or any of them, 
udgment ſhall paſs upon him. But, on the other hand, if he 
acquitted, that acquittal will not diſcharge him as acceſſary 
to the others: and when they come in and are convicted and 
attainted, or if judgment of outlawry paſſeth againſt them, he 


may be arraigned de nove as acceflary likewiſe to them; 


« though,” ſaith Hale, & it be the ſafer courſe to reſpite the 
« arraignment of the acceſlary till all appear or are outlawed,” 


This caution he ſeemeth to ground on the rigour of the 
common-law in the caſe of an appeal, But in his ad vol. he 
diſtinguiſheth between that method of proſecution and an in- 
dlctment. In the former the appellant was obliged to prove 
the defendant acceſſary to all the principals, /n manner at he 
had counted ani bim; but in the caſe of an indiftment, that 
method of proſecution being at the ſult of the Crown, he 
thinketh it ſufficient, that he be found neceſſary to any of tho 
principals: and to this purpoſe he eiteth the authority I have 
Juſt cited from gth Ce, He was plalnly of the ſame opinion 
when he compiled his ſummary, 


I have already ſald, that notwithſtanding the conneRion be- 
tween principals and acceſlaries, yet in conſideration of law 
their offences are quite different, And for that reaſon, I pre- 
fume, it is, that if A, be indifted as principal and B. as ac» 
ceſſary, and both are acquitted, yet B, may be indicted as prin- 
eipal in the {ame offence, and his former acquittal is no bar, 
On the other hand, it ſeemeth to be agreed, upon what grounds 
I tue not, that if 4. be indicted as principal and acquitted, 
he cannot be afterwards indicted as acceſlary before the fact, 
For, ſay ſome, it is in ſulſtance the ſame offence, Others, if a 

| man 
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1 Hale 624, 


P. ot. 


1 Hale 625, 


(i Hale 626. 
2 Hale 244. 
2 Hawk, 373. 
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man inciteth to the offence, be is quoDAnN mam 


fact. ; 
In foro cœli this is true. In'the fight of God Ahab was the 


5 Kings3xi. 19. Actual murderer of Nabeth. « Haſt Tov,” faith God to him 


2 Sar. xii. 9 


| P. , a6, 


Lam 


in a St. T 
788.) 


Sect. 2. 
Some rules at 
eommon-law 


by the prophet, © #illed and alfo taken poſſeſſion In the 
x ploce, whe dogs Naked the hlood. of Aled, alk dags 
« lick thy blood, even thine.”” And in the caſe of Uriah, 
God, by another prophet, faith to David, * Trov haſt killed 
« Uriah the Hittite with the fwordy-=ans (Gain kim. with ha 
— ay 3 

But is it alſo true in By no means : for in 
the eye of the law the a pine uh: 
eificalh differ, and fall under a quite different 

The point in the caſe reported by Kelyng, which was of an de- 
ceſſury after the fact, was at length ſettled upon found prin- 
ciples of law and reaſon. But the reaſoning upon that caſe 
= "plapuſr cog a mar ehgucnac <poayabey dg 
quent to the fact is, I confeſs, too refined for my compre« 
henſion z „LIN 
antient land- marks, and forget the diſtlnction between 
principals and acceſſarles, and every principle of law founded 
© For if the offences of the principal and acceſſary do, 
in conſideration of law, ſpecifically differ; and if a perſon in- 
dicted as principal cannot be convicted upon evidence tending 
n 
which, I think, muſt be admitted; I do not ſee how an ac- 


hs cafe of quittal upon one indictment could be a bar to a ſecond for an 
Oye — ſpecifically different from it. In the caſe I firſt ſtated 


it was no bar, why therefore in the ſecond ? 


This I offer as a doubt of my own, which is ſubmitted to. 
the opinion of the learned. 


Ser. 2, There were at common-law ſome other rules 
touching the connection between principals and acceſſaries, 


not well found. not, I doubt, perfectly well founded. For if the principal 


* 


ſtood mute of malice, or challenged peremptorily above the 
legal number of jurors, or refuſed to anſwer directly to the 
charge, the acceſſary could not have been put upon his trial, 

becaula; 
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decauſe, ſay the books, the principal was not attainted, Theſe CHAP, u. 


rules ſeem not to have been founded in the ſame natural juſtice 
or ſound policy as thoſe I firſt mentioned. 
| K woukl I think, have been extremely diffcule for = com- 
mon underſtanding, unpractiſad in artificial reaſoning, to have 
diſcovered, that the mere cbſtinacy of one incorrigible offen- 
der, an too that expoſeth him to the ſevereſt capital 
puniſhment the w knoweth of, ſhould, by appointment of the 
law, ſtop the courſe fm againſt another : that the 
* n L. the E contriver, — real 
ncipal In the v , be permitted to bid defiance to 
the Juſtice of the kingdom, merely becauſe the Inſtrument 
oyed by him cannot be prevailed upon to deny the charge, 
and put himſelf upon 6 legal trial; and yet this was the caſo 


with regard to felony till the ſtatute 4 1ſt of den Anne tee 
lnterpoled and provided a remedy. * 

With great ſubmiſſion to the wiſdom of ſuperiors, I think 
the remedy in this caſe might have been carried ſomething far» 
ther, The miſchief at that time in contemplation was, that, 
the principal not having been convicted or attainted, no trial 
could be had in order to the conviction of the accetſary, This 

miſchief the ſtatute hath provided for: but had it enacted, at 
the ſame time, that in theſe caſes the charge [againſt the 
principal] ſhould be taken pro confeſs 3 and that the like Judge 
ment ſhould paſs upon the defendant as upon a felou convict by 
verdict or confeſſion, in that caſe the remedy, beſides meeting 
effectually with that ſingle miſchief, would — been better 
adapted to the caſe conſidered in every other light o. 


In all caſes of high treaſon, if the defendant ſtandeth mute 
of malice, or refuſeth to anſwer directly to the indictment, 
this amounteth to a conviction; and accordingly judgment, as 
in caſes of high treaſon, is given: and this judgment in- 
duceth a corruption of blood, and all the forfeitures and diſ- 
abilities conſequent upon it. This hath not, that I know of, 
been complained of as any hardſhip upon the criminal ; nor 
can it be conſidered in that light: for it is nothing more 

* By 11, 12 Hl. 4 7. %. 6, the bike proviſion is made in the caſes pro- 
vided for by that act. 2 


1 Au. fol. 
& 
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CHAP. It. than d legaf preſumption in advancement” of juſtice, that the 
tharge, whith the criminal will nat any and put into a legal 
method of trial, is founded in truth, 


But I fn am nw ging ot of my are nnd dee 


1 will not enlarge. 

The caſes of admitting the principal to clergy, or his oblain= 
ing a pardon after conviction and before attainder, are likewiſe 
provided for :'loa ſtatute I laſt cited, The acceſſary may be 
brought to juſtice notwithſtanding, the princi «ry been fo 
dealt with : and very proper was this proviſion; for, in the 
ſcale of ſound ſenſe and ſubſtantial juſtice, the only queſtions 
in which the acceſſary can have any concern, in common with 
the principal, are, whether the felony was committed, and com- 

mitted by the principal, Theſe fats the convittion of the 

principal hath eſtabliſhed with certainty, at leaft fufficient to put 
the 6 acceſſary ta his anſwer : and therefore in what manner the 
principal may have been treated after his conviction ſeemeth 
to me to be a matter perfectly foreign to the queſtion, wWhe- 
ther or when the acceſſary ſhall be brought upon his trial; 
whatever notions of congruity and proportion in point of pu- 
niſhment, founded in the connection between them, may have 
been formerly entertained. 


Sect. 3. Scr. 3. At a conference: among the judges upon the cafe 

10 what cates Of M Daniel and dthers before reported, a general queſtion 
the accefſary was moved how far and in what caſes the acceſſary may avail 
9 himſelf of the inſufficiency of the evidence in point of fact, 
the principal. or of the incompetency of witneſſes in point of law, produced 
againſt the principal ; and in what caſes he may be let in to 

ſhew, that the facts charged and proved againſt the principal 

do not in judgment of law amount to felony. There was in 

that caſe no occaſion to enter far into theſe queſtions ; ſince 

the facts, upon which the point of law then under conſidera- 

tion muſt neceſſarily turn, were all found by the ſpecial ver- 


dict. The general queſtion was therefore waved, 
However, I will now ſubmit to conſideration a few things 
which have occurred to me upon it. 


If 
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If the principal and acceſſary are joined in one indiQiment 
and tried together, which I conceive to be the moſt eligible 
courſe where both are ameſnable, there is no room to doubt 
whether the acceſſary may not enter into the full defence of 
the principal and avail himſelf of every matter of fact and 
every point of law Wr to h acquittal ; for the acceſſary 
is in this caſe to be conſidered as particeps IN LITE, and this 
fort of defence neceſſarily and directly tendeth to his own 
acquittal, © 


Thie 4 in 400 plain to Ame of farther — = 5 

When' the'icceſſary is brought to bis trial Au eg bes- 
viction of the — it 8 Wehe to enter into a detail 
of the evidence, on which the conviction was founded. Nor 
doth the inditment aver, that the principal was in fact guilty, 
It is ſufficient if it reciteth with proper certainty'the record of 
the conviction. This is evidence againſt the acceſſary ſuffi- 
cient to put him upon his defence; for it is founded on a le- 
gal preſumption, that every, thing in the former proceeding 
was rightly and properly tranſacted : but a preſumption of this 
kind muſt, I conceive, give way to fads manifeſtly and clearly 
proved; as againſt the acceſlary the conviction of the princi- 
pal will not be concluſive it is as to him res inter aliot acla. 


And therefore if it ſhall come out in evidence upon the trial 
of the acceflary, as it ſometimes hath and frequently may, 
that the offence of which the principal was convicted did not 
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amount to felony in him, or not to that ſpecies of felony with 


which he was charged, the acceſſary may avail himſelf of this, 
and ought to be acquitted. This was the caſe of M Daniel and 


ethers lately cited. The youths who were convicted of the 


robbery, being totally ignorant of the conſpiracy mentioned in 
the report of that caſe, took no advantage of it, and were con- 
victed upon full legal evidence: but when the whole ſcene cf 
villany came to be diſcloſed upon the trial of thoſe miſcreants, 


they were diſcharged from that inditment upon this ſingle | 


objection, that the offence of the principals did not in the eye 
of the law amount to robbery, 


If this opinion was well founded in point of law, and ſhall 
ſtand the teſt of future times, as I think it will, every other 
perſon 


DISCOURSE m. 
perſon in the like circumſtances may, upon his trial, avail 
himſelf of it, and will be intitled to a verdi& of acquittal, 

I will by way of illuſtration put another caſe. A. is indicted 
for ſealing a quantity of live fiſh the property of B. A. plead- 
eth guilty upon his arraignment, is immediately burnt in the 
hand, and diſcharged. At the next ſeſſions G is indicted as an 
' accefſary to 4. in this felony after the fact, as the receiver 
knowingly. A. is produced as a witneſs againſt him, and, in 
the courſe of his evidence, proveth, that the fiſh were taken 
in a river of which B. had the ſole and ſeparate fiſhery, or in 
a large pond upon the waſte of B. Might not G, had he 
been ſo adviſed, have inſiſted, that the fiſh being at their natu- 
ral liberty B. had no fixed property in them, and conſequently 
that the taking of them in that fate could amount to no more 
than a bare treſpaſs ? Undoubtedly he might . 


Or let me ſuppoſe, that the principal — attaint- 
ed, and thereupon the acceſſary is brought to his trial, con- 
victed and attainted. The attainder of the principal is after- 
wards reverſed for error. This reverſeth the attainder of the 
acceſſary. It is true | hath been holden, that the 
cannot take advantage of the error by way of plea; he cannot 
aver againſt the record of the attainder while it ſtandeth un- 
reverſed : but Brooke, perhaps the moſt judicious of all the 
* abridgers, after citing the caſe, addeth, judex tamen debet habere 
diſcretionem & equitatem. The acceſlary ought to have had a 
reaſonable time to procure, if poſſible, a reverſal of the attain- 
der 3 as where a priſoner pleadeth a charter-pardon, which 
upon inſpection appeareth not to reach his caſe, the court, 
preſuming that the Crown intended an effe&ual pardon, will 
give him a reaſonable time to obtain one. | 
How far the acceſſary can avail himſelf in point of fat by 
ſhewing that the principal was totally innocent is a queſtion 
of more difficulty, and ſhould be handled with great caution ; 


— 


Hale, it is true, doth in his Summary ſay, that taking fiſh in a trunk, net, 
or pond is felony ; but in the work he intended for publication he is expreſs, 
that larciny cannot be committed of fiſh in a river or p. If,” faith he af- 
terwards in the ſame page, in a trunk or net, larciny may be committed of 
them.“ See to this point Owen 20. and 9 Geo, I. c. 22, which maketh it felony, 


wader ſome ſpccial circumſlances, to ſeal fiſh in a poud, 
becauſe 
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becauſe faQts, for the moſt part, depend upon the credit of wit- 
neſſes; and when the ſtrength and hinge of a cauſe happeneth 
to be diſcloſed, as it may be by one trial, daily experience con- 
vinceth, that witneſſes for very bad purpoſes may be too eaſily 
procured, I will therefore, before I offer my own opinion, 
cite one or two authorities, which, in my apprehenſion, are 
e N e 
innocence of the principal. 


I ablerved before, that the accellary may, if he chooſe it, 
be brought to his trial before the conviction or attainder of the 
principal. But in caſe he be convicted, © It ſeems, ſaith 
Hale, neceſſary to reſpite judgment till the principal be 
convicted and attainted; for if the principal be after 
< acquitted, that conviction of the acceſlary is annulled, and 
Is Po GUISE 

The principal is outlawed, and thereupon the acceſſary is 
tried, convicted, and executed. The principal afterwards com- 
eth in, reverſeth the outlawry and pleadeth over to the felony, 
and upon trial is acquitted. T's, faith Q reverſeth the 
attainder of the acceſſary. 


I have already premiſed, that in order to convict the acceſ- 
fary it is not neceſlary to enter into the detail of the evi- 
dence upon which the principal convicted; and have 
offered ſome reaſons for my opinion. Another weighty reaſon 
occurreth, which it will be ſufficient juſt to mention. The 
witneſſes againſt the principal may be dead, or not to be found, 
when the acceſſary is brought upon his trial; eſpecially after a 
long interval between the trials. 


But ftil if ie ſhall manifeſtly appear in the courſe of the 
acceſſary's trial, that in point of fact, (the point of law where 
the legal preſumption is equally ſtrong againſt the acceſſary 
I have already ſpoken to,) if, I ſay, it ſhall appear, that the 
principal was innocent, common juſtice ſeemeth to require, 
that the acceſſary ſhould be acquitted, A. is convicted upon 
circumſtantial evidence, ſtrong as that ſort of evidence can 
be, of the murder of B. C. is afterwards indicted as ac- 
ceſſary to this murder; and it cometh out, upon the trial, 
by inconteſtable evidence, that B. is ſtill living, Lord Hae 
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CHAP. . ſomewhere mentioneth a caſe of this kind, is C. to be convicted 


or acquitted ? The caſe is too plain to admit of a doubt. Or 
ſuppoſe B. to have been in fact murdered, and that it ſhould 
come out in evidence, to the ſatisfaction of the court and jury, 
that the witneſſes againſt A. were miſtaken in his perſon, a 
caſe of this kind I have known, that 4. was not nor could 
poſſibly have been preſent at the murder. 


It muſt be admitted, that mere alibi evidence lieth under a2 
great and general prejudice, and ought to be heard with un- 
common caution : but if it appeareth to be founded in truth, 
it is the beſt negative evidence that can be offered; it is really 
poſitive evidence, which in the nature of things neceſſarily im- 


plieth a negative: and in many caſes it is the only evidence an 


innocent man can offer, What in the caſe I have put are a 
court and jury to do? If ay are ſatisfied, upon this evidence; 
that A. was innocent, natural juſtice and common ſenſe will 
ſuggeſt what is to be done in the caſe of C. 


Theſe, it may be faid, are ſtrong caſes, and ſeldom in 
in experience. I confeſs they are ſtrong, and for that very 
reaſon, ſince I am upon a ſubje& of ſome delicacy, and which 
ſhould be treated with great caution, I have made choice of 
them : but if they prove, that in any caſes whatſoever the legal 
preſumption againſt the Kceſlary, founded on the conviction 
of the principal, may be repelled by contrary evidence, they 
prove as much as I expected from them. The rule is right, 
the difficulty will lie in the application of it to particular caſes. 
How far it is to be carried to caſes probably not equally 
ſtrong, muſt, all circumſtances duly weighed and conſidered, be 
left to the prudence, circumſpection, and abilities of the learned 
judges before whom the ſeveral caſes may happen to come in 


judgment. 


I forbear entering farther into this queſtion. 
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Of Acceſſaries before and after the Fact. 


1 WILL now briefly ſubmit to conſideration a few things 
touching acceſlaries, conſidered under the well-known diſ- 
tinction of acceſſaries before and after the fact. 

With regard to acceſſaries before, I can add very little to 
what hath been already ſaid in the caſe of The King againſt 
MDaniel and others reported before. Sure I am, it will not p. 121. 
become me to repeat what was then offered: and therefore I 
refer the reader to that report, and the few obſervations which 
1 have ſubjoined to it. 


SECT. 1, Much hath been faid by writers who have Ses. 1. 
gone before me, upon caſes where à perſon ſuppoſed to com- 22 
mit a felony at the inſtigation of another hath gone beyond eth. 
the terms of ſuch inſtigation, or hath, in the execution, va- 
ried from them. If the principal totally and ſubſtantially vari- 
eth, if being ſolicited to commit a felony of one kind he wil- 

Fully and knowingly committeth a felony of another, he will 
ſtand ſingle in that offence, and the perſon ſoliciting will not 
be involved in his guilt. For on his part it was no more 1Hale616, 617. 
than a fruitleſs ineffectual temptation. The fact cannot with 
any propriety be ſaid to have been committed under the in- 


fluence of that temptation. 


Sxcr. 2. But if the principal in ſubſtance complieth with —_— 2. 
the temptation, varying only in circumſtance of time or place, — W 
or in the manner of execution, in theſe caſes the perſon ſoli- 
citing to the offence will, if abſent, be an acceſſary before the 
fact, if preſent a principal. For tue ſubſtantial, the criminal 
part of the temptation, be it advice, command, or hire, is come 
plied with. A. commandeth B. to murder C by poiſon, B. 
doth it by a ſword, or other weapon, or by any other means, 

A. is acceſſary to this murder: for the murder of C. was 
Aa | the 
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CHAP. 111. the object principally in his contemplation, and that is ef- 
feed. 


Sect 
orders. 
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the ſolicitation, if in the event the felony committed was a 
probable conſequence of what was ordered or adviſed, the perſon 
giving ſuch orders or advice will be an acceſſary to that felony, 
A., upon ſome affront given by B., ordereth his ſervant to 
way-lay him and give him a ſound beating; the ſervant doth 
ſo, and B. dieth of this beating. £. is acceſſary to this 
murder. 

A. adviſeth B. to rob G, he doth rob him, and in ſo do- 
ing, either upon reſiſtance made, or to conceal the fact, or 
upon any other motive operating at the time of the robbery, 
killeth him, A. is acceſſary to this murder, | 

Or A. ſoliciteth B. to burn the houſe of C; he doth it; and 

the flames taking hold of the houſe of D. that likewiſe is burnt. 
A. is acceſſary to the burning of this latter houſe, 
Theſe caſes are all governed by one and the ſame principle. 
The advice, ſolicitation, or orders in ſubſtance were purſued, 
and were extremely flagitious on the part of 4 The events, 
though poſſibly falling out beyond his original intention, were 
in the ordinary courſe of things the probable conſequences of what 
B. did under the influence, and at the inſtigation of A. And 
therefore, in the juſtice of the law, he is anſwerable for them. 


Ster. 4. It hath been ſaid, that if A. ordereth B. to kill 
, and he by miſtake killeth D., or aiming his blow at C. 
miſſeth him and killeth D., A. will not be acccllary to this 
murder z © becauſe it differeth in the perſon,” This is a merci« 
ful opinion : but .I cannot think, that the caſe of Sawnders, 
cited in ſupport of It, doth warrant the rule in the latitude here 
laid down, 

It however ſuggeſteth a point which may poſſibly merit eon- 
ſideratlon. B, In the cale put by the learned authors laſt 
Cited, Is an utter ſtranger to the perſon of G, 4. therefore 
taketh upon him to delerlbe him by hls ſtature, dreſs, age, 
complexion, & e, and acquainteth B. when and where he may 
probably be met with, J. is punctual at the time and place, 

| and 


OF ACCOMPLICES. 371 


and D., a perſon poſſibly in the opinion of B. anſwering the CHAP. 11I. 
deſcription, unhappily cometh by and is murdered, upon a * 
ſtrong belief on the part of B. that this is the man marked out 
for deſtruction. Here is a lamentable miſtake ; but who is 
anſwerable for it? B. undoubtedly is; the malice on his part 
egreditur perſonam. And may not the ſame be ſaid on the part 
of 4.? The pit which he, with a murderous intention, dug for 
C., D. through his guilt fell into and periſhed. For B., not 
knowing the perſon of C, had no other guide to lead him to 
his prey than the deſcription A. gave of him. B. in following 
this guide fell into a miſtake, which it is great odds any man 
in his circumſtances might have fallen into. I therefore, as at 
preſent adviſed, conceive, that 4. was anſwerable for the con- 
ſequence of the flagitious orders he gave z ſince that conſe- 

- quence appeareth, in the ordinary courſe of things, to have 
been highly probable. This opinion I ground upon the reaſon 
of the caſes ſtated in the laſt ſection, _ | 

Saunders's caſe referred to by the learned authors was no Plowd. 473. 
more than this, He, with intention to deſtroy his wife, by 
the advice of one Archer, mixed poiſon in a roaſted apple, and 
gave it to her to eat, She having eaten a ſmall part of it 
gave the remainder to their child, Saunders at this dreadful 
moment made a faint attempt to have ſaved the child ; but, 
conſcious of the horrid purpoſe of his own heart, and unwilling 
to make his wife a witneſs of it, deſiſted, and ſtood by and 
ſaw the infant he dearly loved eat the poiſon, of which it ſoon 
afterwards died. It was ruled, without much difficulty, that 
Saunders was guilty of the murder of the child upon the reaſons 
already given, Wich regard to Archer, it was agreed by the 
Judges upon conference, that he was not acce to this | 
murder, It being an offence he neither adviſed nor aſſented to. | 
The judges however did not think it adviſable to deliver him } 
in the ordinary courſe of juſtice by Judgment of acquittal : 
but for example's ſake they kept him in priſon by frequent re- 
prleves from ſeſſion to ſellion, till he had procured a purdan 
from the crown j a meaſure prudence will often ſuggeſt in 
caſes of a doubtful or delicate nature, | 
Aa 3 But 
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CHAP.1T., But this caſe widely differeth from that I have put. And 
Plowd. 475. ſo doth another ſtated by Plxuden. A. adviſeth B. to burn the 
Houſe of C. which houſe B. well knoweth, He ſpareth the 
Houſe of C and burneth the houſe of D. A. is not acceſlary 

to this felony, 

The difference of the caſes, I conceive, lieth here. In 
theſe, there was no miſtake on the part of the father or of 
the incendiary, for which their adviſers could be any way 
reſponſible, The father ſtood by and ſuffered the child to eat 
the poiſon prepared for the mother j the incendiary wilfully 
und knowingly varied from his orders, and ſparing one houſe 
deſtroyed the other. But in the caſe I have ſuppoſed, the aſ- 
ſaffin, not knowing the man marked out for deſtruction, was 
miſled by the directions A. gave him, 

I believe the following criteria will let the moſt inquiſitive 
reader into the grounds upon which the ſeveral cafes falling 
under this head will be found to turn, Did the principal 
commit the felony he ſtandeth charged with under the influ- 
ence of the flagitious advice z and was the event, in the ordi» 
nary courſe of things, a probable conſequence of that felony ? Or 
did he, following the ſuggeſtions of his own wicked heart, wil- 
Fully and knowingly commit u felony of another kind or upon 
a different ſubject ? 


Bo. 6. Ster. 3. I ſhall be very brief upon the general prinelples 
Auer of law touching acceſlaries after the fact] becauſe proſecutions 
for this offence, grounded on the common-law, have not been 

frequent, nor have they had any great effect. For as the law 

now ſtandeth and practice hath governed, proſecutions of that 

(fee 19 0, 11. Kind, except In a caſe I ſhall preſently mention, generally end 
RON in u flight puniſhment, if it can be called by that name; or 
rather a piece of abſurd pageantry, tending neither to the re for- 

matian of the offender, nor for example to others, I mean 

what is called burning in the hand, with an Iron ſcarcely 


heated, 
Rs. e. 18. In the caſe of horſe-ſtealing, it is true, the ſtatute of Eli- 
L zabeth hath taken away clergy as well from the acceſlary after, 
as before the fat; but it muſt be obſerved, that this ſtatute 
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extendeth only to ſuch perſons as were in judgment of law 
acceſſaries at the time the act was made, namely acceſſaries at 
common-law ; not to ſuch as are made acceſlaries by ſubſe- 
quent ſtatutes. And therefore a perſon knowingly receiving 
a a ſtolen horſe, who is made an acceſſary by ſome late ſtatutes, 
is not ouſted, This was agreed by all the judges at a confe- 
rence in £a/ter term in the ſecond of Queen Arne, 


Ster. 6. By the 3 and 4 . and M. c. 9. and by the 5th 
of Queen Anne, c. 31. receivers of ſtolen goods knowingly 
are made acceſſaries after the fact: and by the 4 Geo, I. c. 11. 
they are liable to be tranſported for 14 years. 


Before the ſtatute of King William, receivers, unliſt they 
likewiſe received and harboured the thief, were guilty of a bare 
miſdemeanour ;z for which they were liable to fine and impri- 
ſonment, or other corporal puniſhment. But that act having 
made them acceſſarles and conſequently felons, the proſecuting 
them as for a bare miſdemeanoue was holden by all the judges 
at a conference about the latter end of King William's reign 
to bo improper and illegal. For the miſdemeanour was merged 
and abſorbed in. the crime of felony; juſt as felony at com- 
mon»law, when made high treaſon by ſtatute, which hath 
been done In a few cuſey, ls morged and abſorbed In the 


"This was ſoon found to be Inconvenient ; for if the re» 
colver, who generally de the employer and patron of the thief, 
could keep him out of the way, he [the receiver] paſſed un- 
puniſhed, To remedy this miſchief the iſt of Queen Ane 
provideth, that the receiver may be proſecuted as for a mlſde- 
meanour, though the principal be not BEFORR CONVICTED; and 
by the gth of Queen Anne he may be fo proſecuted, though the 
principal cannot be TAKEN ſo at to be proſecuted and convidted, 


I know attempts have been made, under various ſhapes, to 
proſecute the receiver as for a miſdemeanour, while the prin» 
cipal hath been in cuſtody and ameſnable, but not convitted, 
But I think all devices of that kind are utterly illegal: for 
though the 1ſt of Queen Aune in the ſtrict letter of it ſeemeth 

Aa 3 ta 
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DISCOURSE III. 


to be confined to the ſingle caſe of the non-conviltion of the 
principal, yet the ſubſequent ſtatute, in order to make them 
both conſiſtent, muſt be underſtood as explanatory of the for- 
mer ſince both acts plainly provide againſt one and the ſame 
miſchief, viz. where the principal abſcondeth and is not ameſnadle 
fo juftice, Which the preambles of both ſhew to have been the 
miſchicf in the contemplation of the legiſlature at the time 
they were made, 


There is, I confeſs, a caſe in Lord Raymond, which ſeemeth 
to oppoſe what I have advanced ®, But the opinion ſald to 
have been given in that caſe weigheth very little with me z and 
If taken in the latitude the words ſeem to imply It ls not law, 


Where the principal is ameſnable the proſecutor hath na 
option whether to proceed againſt the receiver as for felony 
or miſdemeanour, he muſt proceed us for felony, If he be not 
ameſnable, and the proſecutor chooſe to walt for his conviction 
he may do ſo, and then proceed againſt the receiver as for ſo- 
lony z or at his own pleaſure, as for a miſdemeanour without 
waiting till the principal ſhall be ameſnable. Under theſe li- 
mitations, and theſe only, as I conceive, the proſecutor hath 
an option, | 


Beſides, the judgment of the court in that caſe doth not ap- 
pear to be founded on the opinion- ſuppoſed to have been 
then given as the ruling principle, but on a much ſtronger 
and more rational motive, The court would not upon motion 
arreſt judgment upon an exception to the inditment which 
was never talen before, and which muſt overſet every judg- 
ment that had been given on the ſtatute, This was a ſolid 
and a rational principle, ſcunded in political juſtice: for in 
caſes of this kind, communis error facit jus, 


For the reaſons already offered I ſhall enter no farther 
into the learning of acceſlaries after the fact, 

The diſcourſes of high treaſon and homicide would have 
been very imperfect if the learning of accomplices in the one, 
and of acceſſaries in the other had been left wholly untouched, 


—_ —_ 


— 


® ges the ſame caſe wretchedly reported in 8 Mod, 204. 


And 
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And I choſe to throw my thoughts on theſe ſubjects into a CHAP, 111, 
ſeparate diſcourſe, rather than to blend them with what is of- 
fered under the general titles prefixed to the other diſcourſes ; 
for ſubjeRs which bear a near affinity to each other, as theſe 
do, are beſt underſtood when exhibited together in one point 
of view; becauſe by that means they explain and illuſtrate 
each other, 

This having been done as far as concerneth treaſon in the 
light I have conſidered it, and homicide in all it's branches, to 
pes pa I have nothing farther 
to ' 
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Some Paſſages in the Writings of Lord Chief- 
Juſtice HALe, relative to the Principles on 

Which the Revolution and preſem happy Eſta- 
bliſhment are founded, 


ORD Chief-Juſtice Hale, in his hiſtory of the pleus 

of the Crown, ſpeaking of the depoſal and reſignation of 
Edward II., is pleaſed to ſay z * Although Edward II. 

« had a kind of PRETENDED depoſing, and his ſon Edward III. 
« took upon him the kingly name and office, yet in the opinion 
« of thoſe times Edward II. continued, as to ſome purpoſes, his 
« regal character: for in the parliament of the 4th of Edward 
« III. Mortimer and others had judgment of high treaſon given 
« againſt them fot the death of Edward II. after his depoſi- 
« tion,” —And a little lower, after citing the parliament-roll 
in the caſes of Mortimer and Sir Thomas Berkley, he addethy 
“ This judgment (againſt Mortimer) was not ſingly upon this 


1 


x Vol. 10g. 


account, that he ( Edward II.) was father to King Edward 


44 III.; but that notwithſtanding the formal depoſing of him, 
« and that pretended or extorted reſignation of the Crown 
« mentioned by the hiſtories of that age, yet they fill thought 
« the character regius remained upon him, and the murder of 
« him was no leſs than high treaſon; namely, the killing of 
« him WHO WAS STILL A KING, though deprived of the actual 
« adminiſtration of his kingdom.” 

Mr. Prynne inferreth from theſe caſes, as his Lordſhip doth, 
that Edward II. after his depoſition was fill reputed a King 
de jure. | | 

Theſe caſes undoubtedly prove, that, in the judgment of 


thoſe times, the murder of Edward II. was high treaſon : but, 
with great deference to the opinion of the learned judge, it 


| will not follow from thence, that this treaſon was conſidered 


Plea for the 


Lords, p. 329. 
— 


eos Tv. 
as A breach' of allegiants due to Ed. II; or that, when the 


' treaſon was committed, he was, in the opinion of thoſe times, 


intitled to the allegiance of the people of England. 

Compaſling the death of the Queen- conſort, or of the King's 
eldeſt ſon and heir, theſe, and ſome other offences againſt the 
blood-royal, were high treaſon at common-law and continue ſo 
ſince the ſtatute, But againſt whom, in conſideration of law, 
are theſe treaſons committed? Plainly againſt the Crown and 
royal dignity of the King, againſt the allegiance due to him; 
though upon the perſons of thaſe who participate in fome of the 
high prerogatives of the Crown; for it is of the eſſence of 
high treaſon, that it be done contra ligeantiæ debitum. 

It is well known, that, long before the times now under 


; conſideration, perſonal violence, committed or attempted againſt 


the blood- royal, was confidered in the ſame degree of guilt, as if 


De Coront, e. 3. done or attempted againſt the King himſelf. Braclon, ſpeak- 


. 1. prope 
nne m. 


Cap. aa. 


3 Inſt. 7. 


ing of offences againſt the perſon of the King, faith; « Y7- 
« dendum eft utrum tranſgreſſio illa que tangit regem gravis 
« fuerit wel levis, froe fibi ſue uxori & pueris, In ſuis vero 
« poterit rex injuriari.” Britten is more explicit to the preſent 
purpoſe ; En primes eſt a dire de appells de felonies que poient 
« eftre faits par nous & nemye pour nous, ficame de treſon & de 
« compaſſment purvieu vers noſtre perſane pour nous mettre a 
« mort, au nofire compagne, ou noſtre pere ou noſtre mere ou nos 
« enfauntz,” | 


Lord Chief-Juſtice Gke is clearly of opinion, that Edu. II. 
after his depoſition was not to be conſidered in any other light 
than as a perſon utterly diveſted of the regal character ; and 
conſequently that the judgment againſt Mortimer and others 
was founded ſolely on this principle, that the murder of the 
King's father was high treaſon. His words are, « It appeareth 


* by Britton, that to compaſs the death of the father of the 


« King was treaſon ; and ſo was the law holden after that : for 
« after Ed. II. had diſmiſſed himſelf of the kingly office and 
« duty, and his ſon by the name of Eaw, III. was. crowned 
« and King regnant, Gourncy and Ocle were attainted of high 

\ ol 6 treaſon 
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« treaſon for mankeging the. King's. Aiden, wins bav:2eng, = 
« King by the name of Edu. II.. 


It is certain, that, at the time of theſe attainders, there pre- 
yailed a very extenſive rule touching offences againſt the blood- 
royal, I mean that cited before from Bratton, © In ſuis vere po- 
« terit rex injuriari : for at the ſame Parliament John Mal- 
travers and others were attainted of high. treaſon for compaſſing Il. Na.; m 4. | 
the death of the King's uncle the Earl of Kent. | 
It muſt be admitted, that in this inſtance matters were | 
greatly ſtrained againſt theſe men: for the Earl of Kent him- 4 Rym. 424, 
ſelf had been attainted and executed for treaſon or pretended *3* 
treaſon againſt the King, at a Parliament holden at Winchefter ® 
in this very year; and the charge againſt AMaitravers and the 
others touching the Earl's death was, That they by wicked arts 
and untrue ſuggeſtions impoſed upon his credulity, and led him 
into meaſures which ended in his own deſtruction t. This was 
deemed a compaſling of the death of the King's uncle! 


The only uſe I make of this caſe is, that ſinee compaſling 
the death of the King's uncle was high treaſon in the opinion 
of that Parliament, the ſame Parliament might, by parity of 
reaſon, adjudge the actual murder of the King's father to be ſo, 
without conſidering. him as a perſon ſtill inveſted with the 
regal character. The judgments in both caſes moſt probably 
were founded on one and the ſame principle, the near relation 
Edi. II. and the Earl of Kent ſtood in to the King: eſpecially 
ſince the Lords could proceed on no other principle with re- 
gard to the former, without ſuppoſing the King on the throne 


to have been an uſurper during the interval between his acceſ- 
ſion and his father's death. 


But whether the murder of Ew, II. was deemed high trea- 
ſon, as the murder of one who was flill a King, though deprived 
of the actual adminiſtration of his kingdom, which Lord Hale 


— 


The roll of the Parliament at Winton is not extant, It was called by writ 


Te the 25th of Fanuary, 4 Edw. III. returnable on Sunday before the feaſt of 
St, Gregory ( Mucb 12th. ] 


+ See in 1 Hat $2. the record of this judgment, which hath been examined 
by the roll : and ſes Selden's privilege of baronage, 1ſt part, © 4. 


fuppoſeth 


— 
— 
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fuppoſeth to be the caſe, will beſt appear by taking a ſhort view 
eee eee ka his depoſal to the time 
of his death. - 


a The Parliament, which had been called by Edt. II. and 
ood prorogued to the morrow of Epiphany in the 20th of his 
reign, met at We/tminfler * at that time; and unanimouſly re- 
falved, that the King was not of ability to govern ; that he ſuf- 
fered himſelf to be led in all things by wicked counſels ; that he 
Br 
chat there appeared no hopes of his amendment. 


For which reaſons they reſolved, that the Lord Edward, the 
King's eldeſt ſon, ſhould immediately take upon him the go- 
vernment of the kingdom, and ſhould be crowned King +. 


I am not at” preſent concerned to inquire, whether this 
charge was or was not well founded. But admitting that it 
was, the Parliament proceeded upon a principle, which, in the 
caſe of individuals, is perfectly underſtood and univerſally aſ- 
ſented to: I mean the right of ſelf-defence in caſes of great 
and urgent neceſſity, and where no other remedy is at handy u 
right, which the law of nature giveth, and no law of ſociety 
bath taken away, 


If this be true In the caſe of individuals, it will be equally ſo 
In the caſe of nations under the like cireumancer of neceſſity : 
for all the rights and powers for defence and preforvation bo- 
longing to ſoclety are nothing more than the natural rights 
and powers of individuals transferred to and concentering In 
' the body, for the preſervation of the whole; and ſrom the law 

of ſelf-preſervation, conſidered as extending to elvil ſoelety, ro- 

ſulteth the well-known maxim, ſalus populi ſuprema lex, 


I think the prinelples here lald down muſt be admitted, un» 
lefs any one will chooſe to ſay, that individuals in a community 
are, in certain caſes, under the protection of the primitive law 
of ſelf-preſervation, but communities compoſed of the fame 


dtd 
die ama 


. Apologia Adm as Orleton ler decem "Rune Col. 2763. 

The Parliament - voll is not now extant, It was laid before the Parliament 
in the toth of KR, II. ; and probably was deſtroyed about that time, or at leaſt 
before the end of that reign: fo that for want of a better guide we muſt follow 
the hiſtory of the time, See the queſtions propounded to the judges in the 11th 
of R. II. and their anſwers cited below p. 395+ | 

individuals 
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individuals are, in the like caſes, excluded; or that when the 
enemy is at the gate, every fingle ſoldier may and ought to 
ſtand to his arms, but the Garriſon muſt ſurrender at diſere- 
tion. 

The reſolution of Parliament juſt mentioned was notified to 
the King, then a priſoner in Kenekworth caſtle, by a very folemn 
deputation from that body; when Sir William Truſſel, in the 
name of the reſt, and as procurator of the whole Parliament, 
addreſſed himſelf to the King in terms extremely full, ſtrong, 
and explicit, which I ſhall not tranſcribe; importing that the 
whole Parliament renounced all allegiance to him, and thence- 
forward would conſider him as a private perſon diveſted of the 
royal dignity. 

The young Prince, then about fourteen years of age, was 
adviſed to refuſe the offer of the crown from the Parliament, 
unleſs his father would wake an actual reſignation of it to 
him ; which, it is ſaid, was ſoon afterwards done, 


And the commencement of the new King's reign was fixed 
by Parliament to the 20th of January] and on the 24th his 
peace was proclaimed in London j as it was ſoon afterwards In 


202 


Walſing. 
Ao. 1127. 
20 E411. 
Ranulph. 
Ciſtrienſis & 


Knighton 
Eodem 


all other parts of the kingdom by virtue of writs teſte the 4 Rym. 144, 


agthe 
The writs ran thus; 


„ Rex vicecomit' NM. ſalutem. Nui, Dominut Edwards, 
« uuper rex Anglia, pater ngfter, di communi eonfilis @ offinſu 
4 prelatorumy comitum laren] & aliorum magnatum nenn 
4 communitatum totins regni pradlili, ſpontanea o voluntate fo 
« amovit a regimine dlétl regni, ven: & concedent, quid ner, 
« tanguam pins primagenitus & heres, ipflur regni regimen & 
4 gubernationem aſſumamus. Niſque ipfins patris 1 bene» 
« placite ® in has parte dr comfilis & adviſaments prelatorum, 
e comſtum, baronum, magnatum, & communitatum. pradictorum 
« annuentes, gubernacula ſuſcepimus difti regni, & fidelitates & 
„ bomagia ipſorum prelatorum & magnatum recepimus, ut ef 
4 mori! | 


— — 


as 


— — — 


® The refignation, if ever he made any, undoubtedly was not matter of 
choice. The merits of the caſe will therefore turn upon another principle, 


« Deſide» 


— In >_> _—_ —— 
— 


(See 8 Rym. 1, 


ym. 184: 
vm. 1) 


. © Defiderantes igitur pacem noftram pro guiote & tranguil- 
&« litate populi naſtri inviolabiliter obfervari tibi pracipimus, quid. 
« fatim viſis preſentibus per totam balivam tuam pacem noſtram 
te publict proclamari facias; univerſis & ſingulis ex parte noftrd 
e inhibende, ne quis ſub pœnd & periculs exheredationis & amiſ- 
« fonis vite & membrorum pacem noſtram violare præſumat. 


| © Sed quid quilibet ationes & querelas ſuas abſque violentid 
&« quacungue proſequantur ſecundum leges & conſuetudines regni 
« ri. Not enim parati ſumus & ſemper erimus omnibus & 
« fingulit conguerentibur, tam divitibut quam pauperibur, plenam 


« /ffitiom exhibere, Tele rege We." 


« Per ipſum regen.” 


This was in thoſe days the uſual method of notifying the ac» 
ceſſion of a new King: and I think ſtronger expreffions cannot 
be coneelved, importing that the regal character reſided In the 
new King and in him alone, than ars made uſe of In this writ, 


On the firſt of February the King was crowned j and two 
days afterwards ho held his firſt Parliament, the ſame which 
depoſed his father, and fet the crown on his head. And at this 
Parliament, begun and ended in the life-time of Edward II, 6, 
all the Ratutes of the firſt of Edward III. now extant were 
made, Among others was that for confirming the baniſhment 
of the Spencers and indemnifying all perſons who in the late 
troubles had taken up arms in behalf of the King againſt his 
father j which the reader will find in Ra/fa/'s ſtatutes, and in all 
the editions anterior to that collection. 


There are in Mr, Rymer's collection of publick acts between 
30 and 40 inſtruments of various kinds during the interval be- 
tween the depoſal and death of Ew, II., in which mention i 
made of him; and in thoſe he beareth no ſtile approaching 
nearer to royalty than either the Lord Etward late King of 
England father of the King, or the Lord E{ward late King of 
England our father, or barely the King's father, I will cite 
one of them, | | 


—. 


* . 


9 . 


* On the 9th of A in the iſt of Edw III. writs fed for calling a new 
Parliament, and we know that / dw. II. lived to the 21ſt of ber in that 


year, IgA. Sum, 140. 1 Pryune Brev. Parl. 25. 
It 
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It is a writ directed to the ſheriff of Oxon, and it reciteth ; 
« Cum, ut accepimus, Willielmus de Aylmere coram dildo & f. 4 Rym. 304- 
© deli noftro Thema de Berkele (quem aſſignavimus conjervatorem 
« pacis neflre in comitatu tus & in Glouceſtrid) fit indiffatus de 
2 2— caſtrum de Berkele, & - ad 
rapiendum dominum Edwardum de Caernarvon, nuper regem 
ge eee ae, rn 
« guerre contra not, & ed occaſione captut in prijend noftrd 
% Oxmie fit detentus.— The writ then requireth the ſheriff 
to admit the priſoner to mainpriſe, if he could find (ufficient 
manucaptors body for body, for his e in the court of 
King's Bench on the — 9 of St. Michael, ad faciendum 
4 recipiendum quod curia notre confideraverit in — parte," 


« Tye Rare 20 d 


1 A writ of ere! of the furs ve. and return iſſued to 
Sir Themes Berkly for removing the indiftment. But what 
was the iſſue of this proſecution I know not: though I make 
no doubt, that mer offence was an attempt to deliver the 
King's father from priſon, and to reſtore him to the royal di 
nnn 
Mt Ayn RI 4444-9 

I fear 1 ſhall be thought to have taken ſome 
pains in proving, that Ew, II. after his depoſition was conſi- 
ted 2nd Galen of in olf publick oli 29/6 profin unaty 
diveſted of the regal character far in truth the perſons then 
in power, ta be conſiſtent with themſelves, could not ſpeak 
otherwiſe of him. And if Mr, Rrynne, or the nonjurors of our 


time had been the only perſans, who had made a queſtion of it, 
I ſhould have ſpared myſelf the trouble I have now taken: but 


the political miſtakes of a writer of Lord Chief-Juſtice Fals 
di merit deſerve great attention; eſpecially when 
the profeſſed enemies of the preſent government affect to ſhel. 
ter themſelves under his name, as we uo they have done, 
with ſome degree of triumph, 

The learned judge is of opinion, that the Parliament of the 
4th-of Edward III. conſidered the murder of Zdw, II, as the 
murder of him who was till @ 18 though deprived of the 


7 actual 
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allual adminiſtration of his kingdom ; and that in that light they 
deemed it to be high treaſon. If they did really entertain this 
opinion, what opinion did they entertain of the King on the 
throne, or of themſelves and the body of the nation ?- Did they 
think him an uſurper, and themſelves rebels, during. the inter- 
val between the depoſal and death of Edward II.? This would 
have been an heavy imputation- upon them: and yet if FA. 
ward II. was, to the time of his death, ſtill a King, intitled to 
eee rebellion cannot 
avoided, 


. His Lordſhip, as I have obſerved, groundgth his opinion on 

the record of the proceedings againſt the murderers of Eq, 
II., and the Earl of Kent, But it cannot be ſald, that there is 
in this record any plain, expreſs declaration of the ſenſe of the 
Parliament touching this matter, It therefore giveth one ſome 
concern, that, in a point of ſuch moment, a writer of his Lord- 
ſhip's great. candour and diftinguiſhed abilities ſhould pro- 
nounco peremptorily touching the ſenſe of that Parliament, 
without at leaſt one explicit parliamentary declaration to war« 
rant him in ſo doing; eſpecially when the notion of Edw. 
the 2d's ſupporting the regal character, after his depoſition, 
appeareth to be utterly repugnant to a ſeries of facts and decla- 
rations, anterior to that een plain, full, and explicit, 
av words and actions can. be, 


I admit, that if that Waden ee not have proceeded 
in the manner they did upon any other principle than that of 
Tau. the 24's ſuſtaining the regal character to the time of his 
death, It might have been inferred from theſe records, that 
they did proceed on that prineiple, But, 1 I have al- 
ready. en, that the judgment of high treaſon againſt the 
murderers of Za, II. doth not neceſſarily preſuppoſe the truth 
of that principle ; becauſe that Judgment migh be, und moſt 
probably was, founded on another, 


| His Lordſhip doth not ſeem to deny, that that judgment might 

in ſome meaſure be founded on the wa laid down by Britton 
and Che, That billing the King's father was 3 but con- 
tendeth, that it was not grounded fmply on that opinion: 
0 
« 4th 
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« 4th of Bau. III., Ew. II. is ſtiled, at the time of bir mur- 
a Hey; 'Seigntu} Lige, and ſometimes Rex, as N. 6. the Lords 
make their proteſtation, that they are not to Judge any but 
"their Peers; yet they declare, that they gave judgment 
upon ſome who were not their Peers in cep of th great- 
« neſs of their crimes, & per encheſon de murder de Stig- 
« ur Lige Cc. And in the arraignment of Thomas Lord 
« Berkly for that offence, the words of the record are, gualiter 
« fe velit acquictare de marte ipſius Domini Regis ; who plead- 
« ed, quid ipſe de norte ipſius Domini Regis "in null ef indy 
« culpabiliws. And the verdit, as it was given in Parliament, 
« and the record is, quid predittus Tomas in nulle eff culpabilis 
« ds therte pradifti Domini Regis, patris Domini Regis nunc. 
« go that the record ſtiles him Rex at the time of bit death,” 

I confeſs I do not ſee, that Bak, II. is in any part of this 
record ſtiled Seigneur Lige, or Rex AT THR TIME OF His 
DRATH 1 and it Is on that 6 4 7* alone, that his Lordſhip's 
whole argument is bullt, It is true, he la ſtiled King and 
Leite Lord in a proceeding againſt his murderers ; but this 
\ doth by no means imply, that he was conſidered a a King at 
. the time of the murder, For in what manner is he ſtiled King 
in this record? Mr, Prynus hath given us the record at large 
in the caſe of Sir Thomas Berkly, But as his copy is incore 
rect, and as the proceeding was ( ſingular, being a trial 
in Parliament by à jury of freeholders, I here inſert « copy of 
the record examined by the Parliament-roll, 


« Placita corone tenta coram demins Edwards regs tartis Rot. Parl, 
«* poff eongue/tum, in plene pariiaments ſus apud Wytmonaſteriany II. Nor 1 


u Die luna provime 50% fiſtum Sancte Catherine Firginia, 
« Anno regni regi: 1 dem quarts, 

« Thomas de Berkele miles venit coram damine rege in Sy 
« parliaments ſue pradidte, & allicutus dr bee guid cum demi» 
4 A Kawardus nuper rex Anglia, pater domini regit nunc, 
« in cyftedid iu Theme, & cujuſdam Fobannit Mantravors 
« nber extitit liberatus ad falve-euftodiendum in caftre ipſius 
4 7 apud Birkele in comitatu Gloucyfirie, & in aden 
« ire in cuflodid ipſorum 1 & Jobannis murdratus eu- 
| 2 «* titit 


57 


1 Hale 105. 


bu 


(Nov, 5. 


4 dratum & interfaftum, fuit i 
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« titit & interfeftus, qualiter ſe velit de morte ipfus regis acquie- 
« tare # Dicit, quid ipſe nunguam fuit conſentiens, auxilians, 
« /eu procurans ad mortem ſuam, nec * ſeivit de morte ſud 
« uſque in preſenti parliaments %% & de * ft acquit» 
« fare ſt, prout curia regis conſideraverit. Et ſuper hoc quaſi» 
« tum g ab to, ex quo ipſe off domi nus 40 predifti 75 — idem 
« dominus rex in cuſtodid ipſorum Thema & Fohanni: extitit 
« liberatur ad ſalvi=cuflediendum, & ip, eufledian ipfiur vegir 
% receperunt & acceptarunt, qualiter ſe excuſare poſit; quin d. 
« morte ih regit r re debeat F Et prediftur Themas dis 
1 eit, guid verum off, quid ipſe off dominut caftri predifth, & 
« qld 1% fimul cum Jobanne Mautravert cuſtodiam iu“ re. 
« 1 40 recepit ad ſalus- cuſtodlendum, ut predifium off Sed di. 
eit, gude eo tempore quo A inum regem offi mur. 


tali & tantd inflrmitate apud 
% Bradeley extra c/f you rediflum ditentui, quid nibil of cur» 
« rebat memoria. 2. boe diatum off ei, quid ox quo 

« gui, quid ipſe fimul cum dial Jobanne euflodiam 
« domini regit obtinuit, ut prædidlum off, & ipſe eyfloder o&f «4 
res ſub fe peſuit ad euflediam de #9 Ne fg aliquam 
« tatem / ng? 1a quin reſponders debrat in hae 
« parte Þ Bt pradiftur Themas dicit, uy ipſo pafuit ſub 
« tales cuſtad & minifirer in caftro previ pro 01ledid fact- 
« andd, in guibus ipfe ſo confidebat, ut de ſeipft, qui cuflediam iy/tus 
« regis fimul cum predifte Johanne Mautravers inde habuerunt, 
« unde dicit gubd ipft de marts ipfing domini regis, auxilie, afenſu, 
4. ſeu procuratione martit ſue in nulls off inde cupabilii. Et d- 
« hoc de bono & male ponit ſe ſuper patriam, Ides venerint inde 
« juratores coram domino rege in parliaments ſus apud Wy * 
« nofterium in oftabis ſandti Hillarii proxime futuri &c, 

«K quem diem venit preditius Thomas coram domino rege 2 
« pleno parliaments ſue, ac fimiliter juratores, ſeil. Johannes 
% Darci, Johannes de Wiſham, Willielmus Truſſel, Rogerus de 


« Styneuerton, Conflantius de Mortimer, Jobannes ds Sandto 
« Phileberto, Richardus de Rivers, Petrus Huſſey, Fohannes 
« % Dynton, Richardus de la Rivere, Robertus Debenhate & 
« Richardus de Carveyes, omnes milites, ui dicunt ſuper ſa- 

- & cramentum 
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u framentum ſuum, quid predifius Thomas de Berkele in nulls 
« off culpabilit de morte predifti domini Edwardi regis, patris 
« Jdomint regit nunt, nor de afſenſu, auxilio, i ptr mor- 
« fir gjuſdem, Bt dicunt quid tempore mortit gjuſdem domini 
4 Bawardi regis, patrit domini regit nunc, fuit ipſe tall infirmi« 
& tate gravatu: apud Bradtly txtra caftrum ſuum prediftum, 
« fue de vitd ut deſperabatur, Jae idem Themas inde pul- 
« „h. Bt juratoret quefiti, fl idem Thomat unpuam ſublraxit 
« % becaflone prediatd, dicunt, quid non. Et quia idm Thomat 
« pofuit euffoder & miniſtros ſub ſe, ſell. mam de Gourney & 
« Willielmum de Ocle ad cuſlodiam de ipſo domine rege faciendam, 
« per quot 7 dominut rex etitit murdratu1 & intorfnatus, da- 
« tus off of diet coram domino rege nune in proxime parliaments 
« ſo, ds audiends judicis ſus We, Et prediftur Thame: dt 
« Berkele interim committitur Radulpb de Nevil ſingſt balls baſe 
« pitii domini regis We,” 


I have already obſerved, that Tv. II., In the Interval be- 
tween his depoſition and death, was moſt commonly ſtiled, as 
he is in the beginning of this record, dominus Edwardus nuper 
rex Anglia, 2 demini regis nunc. But I would not be 
thought to infer from this record what may, I think, be reaſon- 
ably inferred from thoſe worded in the ſame manner in the life- 
time of the King; for this being a proceeding after his death, 
he was with ſtrict propriety ſtiled aper Rex, whatever opinion 
the Parliament might entertain concerning him, or the pro- 
ceedings againſt him, What I would obſerve is, that as the 
words nuper rex import no more than that he lately was King, 
and do by no means imply that he continued ſo to his death, it 
cannot be inferred from any thing in this record, that in the 
opinion of that Parliament he did continue to bear the regal 
character after his depoſition, This, I ſay, cannot be inferred 
from the words nuper rex; and the words upon which his 
Lordſhip groundeth his opinion, ip/ius domini regis, prædicti do- 
mint regis, &c, &c, have in this record a plain reference to the 
perſon named at the beginning under the ſtile of nuper rex. 

It is well known, that in parliamentary proceedings of this 
kind, it is and ever was ſufficient, that matters appear with 
proper light and certainty to a common underſtanding ; with 
* B b 3 out 
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out that minute exaftneſh which is required In criminal pro- 
ceedings In M lm or- hall. In theſe caſes the rule bath 
always been, leguendum wt vwlghs; and In common ſpeech 
hen we ſpeak of former Kings, we give them ſimply the titles 


_ they formerly bore, and no- body miſtuketh our meaning, The 


legilature hath "T frequently ſpoken of former Kings in the 
fame ſtile, They did fo about ten times in the caſe of Tau. II. 
in the 8& for confirming the baniſhment of the two Spencer 
efore=mentioned i and 1. whoever readeth the act with the 
ſt attention will ſee, that they conſidered him in no other 
light than as a perſon utterly deprived of the regal character: 
and in the ſtile * of the petitions whereupon that act and others 
were grounded, he is called King after his depoſition z and ſ@ 
are his father and grandfather, when they had been long in 
their graves ++ 
I hope I need not labour this point, | 
The judgment of high treaſon againſt the murderers of 
Edry, II. hath been already in part conſidered ; but ſomerhing 
farther remalneth to be ſaid on that head, Againſt whom in 
the judgment of this Parliament was this treaſon committed ? 
Againſt Edward II. or Edward III? A ſatisfactory anſwer 
to theſe queſtions will be deciſive in the point: for high trea- 
ſon being, as I have obſerved, an offence contra ligeantiæ debi- 
tum, if the Parliament conſidered the murder of Ew. II., as 
a treaſon committed againſt his crown and dignity, they muſt 
be ſuppoſed to conſider him as a perſon to whom allegiance 
was then due, or, in Lord Hale's words, as ſtill a King, 
though deprived of the actual adminiſtration, On the other 
hand, if it was conſidered as a treaſon committed againſt the 
crown and dignity of Edward III., the conſequence will 
be, that in the judgment of that Parliament the allegiance 
of the ſubject was due to him in the life-time of his father; 
and then the murder of the father will fall under the ſame 


® « Fait a denies, all he tieree jour ds frower Pan de rey Edward, Fitts os Roy 
« Edword, Niem av Boy Pew Fits au Roy — 
In the proceeding againſt Mortimer at this Parliament ſo little regard was 


ta the forms obſe in legal proceedings, that he, who had been fre- 
uontly ſummoned to Parliament as a Baron, and had been then lately created 
art of March and by that title ſummoned to four ſucceffive Parliaments, is 


Aited through this whole record barely Roger ds Ala timer. 1 
4 
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rule us offences of the like kind againſt the blovd-rayal did at 
common - law] and as the offences I have already tuntioned 
ſtill do by virtue of the ſtatute of treaſon, "ng 

For let It be remembered, that In conſideration of law the 
royal Myefty of the King is impaired by outrages of a trea» 
ſoruble kind done or attempted againſt the blood-rayal, The 
rule laid down by Bratton before cited is founded on this. 
principle 3 che cnſes put by Britton plainly arte out of It; 
and fo do thoſe of the ſhme kind provided for by the ſtatute, 
of treaſons, The principle Iz till true z only the ſtatute Nl» 
miteth and reftralneth the operation of it to the few Caſey 
therein expreſſed j excluding all others, which the commons 
law brought under the ſame general rule, | 


Now whether the murder of Adu. II. was conſidered as 4 
treaſon commited againſt bis crown and dignity, or againſt the 
crown and dignity of his ſon will appear by taking a ſhort 
view of the record of the proceeding again his murderers, 
The general title introductory to the whole charge runneth 
thus, © Cer ſont les treaſont, felonies & malvoiftu: faite  noftre 111. Part. 4 E. 
« ſeigneur le roi & a ſon pech par Roger de Mortymer & aus OO 
« tres de ſa covyne.”” Then follow fifteen articles againſt Adore 
timer, by ſeven of which he is charged with , accreaching/ to 
himſelf royal power in the ſeveral inſtances ſet forth in the 
articles ; a ſpecies of treaſon well known in thoſe days , and 
of which the prevailing party in times of faction and violence 
hath made a terrible uſe. By the other articles he is charged 
with many high crimes and miſdemeanours, tending to the 
diſhonout of the King and the oppreſſion of the people, 


The article touching the murder is to this effect. * Whereas 
« the father of our Lord the King was by an ordinance. 
« of the Peers of the land placed in Keanekvorth caſtle there 
« to remain at his eaſe, and to be ſerved as became ſo great 
« a Lord, the faid Royer, by royal power to him accroached, 
took upon himſelf the cuſtody of him, and cauſed him to 
« be removed to the caſtle of Berilyz whete by him, and 
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« by his procurement, he was falſely, traiterouſly, and felo» 
« niouſly murdered.” | | * 

The record, after ſetting forth the articles, goeth on to this 
effect, « Wherefore our Lord the King doth charge the earls, 
baron, and other peers of the realm, that, foraſmuch as 
« theſe s touch bim principally, and them, and all the 
« people of the realm, they do unto the ſaid Roger right and 
« lawful judgment.” And then followeth the judgment, 
« That for the ſaid crimes, and principally for the murder 
« of the Lord Edward, father of the King, the fad Roger 
W of the King and kingdom be drawn 
« an , 


The like judgment was given againſt Simon de Bereiford, as 


being an accomplice with Mortimer in all his faid treaſons, fe- 


No. 14 
1. 


P. 3 
No. g. 
No. 6. 


p. 38 T% 


Ko. 8, 9, 10% 
11. 


lonies, and miſdeeds, that he as a traitor of the King and his 
realm be drawn. and hanged. 
' Fobn Maltravers, Bogo de Bayene, and John Deveral, whoſe 
caſe I have already mentioned, had judgment of high 
for compaſling the death of the Earl of Kent, © 


Secura and Ocle, who were ſuppoſed to be the actual mur- 


derers of dtv. II., had the ſame judgment & Pour le mort le roi 
« Edward piere mftre ſeigneur le roi que ore eft.” 

The Lords having paſſed judgment againſt theſe men, who all, 
except Mortimer, were commoners, enter their proteſtation to 
the effect mentioned by Hale in the paſſage I have already 
cited, 4 a 

This is the ſubſtance of the whole record, as far as con- 
cerneth the murder of Ew. II., except what relateth to the 
caſe of Sir Thomas Berkly, which I have already conſidered v. 


® The Parliament-roll of the 4th of Edw, III. is fo defaced that the general 
title and one or two of the articles againſt Mortimer are not tolerably legible ; 
and in ſome others there are conſiderable chaſms. It was much defaced when 
Sir Robert Cotton compiled his abridgment of the Tower-records, and is pro- 
bably grown worſe fince that time. But theſe defects may be eaſily ſupplied, 
ſince the proceeding is ſet forth at large in the Parliament-roll of the 28th of 
Faw, III. which remaineth fill legible. 

For at that Parliament Roger dr Mortimer, who was grandſon and heir of 
him againſt whom the judgment was given in the 4th of the King, pre- 
ferred his petition complaining that his grandfather was attainted without 

bi AOAINST THE TENOR OF THE — 2 INS 


to bi 

Tx, and praying that the judgment of attainder might be 

ſelf reſtored in elbe dou ad be was frtmaped 
arliament 
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From this record, I think, it is evident, that this murder was 
confidered as a treaſon committed againſt the King then on the 
throne, and him alone, For that ſpecies of treaſon which they 
called accreaching royal power, which maketh a very conſidera- 
ble part of the charge, could never, as I apprehend, in the na- 
ture of things be conſidered in any other light than as an offence 
againſt the crown and dignity of him who, for the time being, 
was actually inveſted with the regal power: and it is remark- 
able, that this ſpecies of treaſon is expreſly charged on Mortimer 
in the article touching the murder, as one ſtep taken by him 
preparatory to that fact, 
of which that touching the murder is one, and upon which the 
judgment was principally founded, charge fats upon them, 
committed, a few of them before, the much greater part after the 


death of Edw. II. but all after his depoſition : and yet the whole 


charge is introduced with this general title, © Theſe are the trea- 

« ſons done to our Lord the Ling; plainly importing, that thoſe 
treaſons, none excepted, were conſidered in one and the fame 
view, namely, as done againſt the King then on the throne, and 
him alone: and the judgment againſt Mortimer and Beresford, 
that they for thoſe treaſons, as traitors and enemies of the King 
and kingdom, be drawn and hanged, import the fame, Nor is 
there a ſingle word in the whole record, declaring, or ſo much 
as giving the moſt diſtant hint, that any of the treaſons therein 
mentioned were committed in breach of the allegiance due to 
Edw. II. 

It is true, as his Lordſhip obſerveth, he is tiled, in the Lords“ 
proteſtation, ſeigneur leige, and, in the judgment againſt Gourney 
and Ocle, le roy Edward ; but I have already conſidered, and, I 
hope, removed the objection grounded on that manner of ex- 
preſſion. 

I have nothing to add with regard to the proceedings againſt 
the murderers of Edw. II. But a difficulty hath been raiſed, 


which may be thought to deſerve ſome notice; and ſince my 


a leadeth me to it, I will mention it, 


Parliament in the following year by the ſtile and title of Earl of March ; his Dugdale and 
father who died before the reverſal never having been ſummoned, Cotton. 
I make uſe of the roll of the 28th compared with that of the qth where it is 


legible, 


In 
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In the 21ſt of Rich, II., the act of the firſt of Eau III. for 
confirming the baniſhment of the Spencers, already mentioned, 
was repealed ; and one reaſon given on the toll is, & That the 
« act was made by Za. III. at ſuch time as his father Edw. 
« II. was living, being IN re ſd that he 
could not reſiſt the ſame,” 


Some writers have thought Aten bs Biz inn the whe 
Parliament of the 21ſt of Richard II., and every thing done in 
it, is annulled by the 1ſt of Henry IV. But this anfwer will 
not remove the difficulty, if there be any in the caſe : for the 
objection is not founded on any legiſlative or judicial act, (thoſe 
acts are undoubtedly repealed,) but bately on the opinion of that 
Parliament; and the ſenſe of Parliament, it is ſaid, touching 
any paſt tranſaction, will be of equal weight, whether it's legi- 
ſlative or judicial acts continue in force or not. 


This is admitted. But it muſt likewiſe be admitted, that if 
the opinion of a ſingle Parliament, unſupported by fact or prin- 
ciple, is to turn the ſcale, every reſolution of the ſame Parlia- 
ment, conſidered as matter of mere opinion, will be of equal 
weight, If this be granted me, I will, as ſhortly as I can, ſtate 
a reſolution of this Parliament upon ſome very conſtitutional 
points ; and then leave it to the reader's 1 how far 
it's bare opinion is to be regarded. 

In the 10th year of this King a commiſſion of a very « extra- 
ordinary nature iſſued under the great ſeal, and had the con- 
firmation of Parliament. By it the Duke of Glouceſter, and 
ſome others by name, and the chancellor, treaſurer, and keeper 
of the privy-ſcal are conſtituted the King's great and ſtanding 
council for one year, for the purpoſes mentioned in the com- 
miffion. The commiſſioners powers were very large, and 
were thought to be derogatory to the royal prerogative : and 
therefore the King and his miniſters, ſoon after the diſſolution 
of the Parliament, entered into meaſures for defeating this com- 
miſſion. One expedient was to take the opinion of the judges 
upon the whole proceeding ; a refuge conſtantly open to a cor- 
rupt adminiſtration, though, be it ſpoken to the honour of tho 

_ profeſſion, 


OBSERVATIONS &. 


profeſſion, not always a ſure one; even while the judges' con · 
miſſions were determinable at the pleaſure of the crown, 


To this end, the judges were ſummoned to attend the King 


at Nottingham ; and the two chief-juſtices, and three puiſnes 


did attend, and gave anſwers to ten queſtions which were pro- 
pounded to them in the King's preſence. Some of their anſwers 
were to this effect o, That thoſe who procured the ſtatute and 
commiſſion juſt mentioned were to be puniſhed with death, 
except the King would pardon them; as were alſo thoſe. who 
moved the King to conſent to the ſtatute : and that as well the 
perſon who moved in the laſt Parliament, that the ſtatute where- 
by Edward1I. was depoſed ſhould be laid before the Parlia- 
ment, as he who in purſuance of that mation carried the ſame 
into Parliament, are traitors and criminals to be puniſhed with 

There were two other queſtions, which, with the anſwers, I 
think worth tranſcribing, | | WB. 

« SIXTH queſtion, Whether after in a parliament: aſſembled. 
© the affairs of the kingdom, and the cauſe of calling that Par- 
( liament are by the King's command declared, and certain. 
« articles limited by the King, upon which the Lords and 
« Commons in that Parliament ought to proceed, if yet the 
© ſaid Lords and Commons will proceed altogether upon other 
« articles and affairs, and not at all upon thoſe limited and pro- 
« poſed to them by the King, until the King ſhall have firſt 
« anſwered them upon the articles and matters ſo by them ex- 
« preſſed, although the King's command be to the contrary ; Whe- 
« ther in ſuch caſe the King ought not to have the governance 
« of the Parliament, and effectually over-rule them, fo as that 
« they ought to proceed firſt on the matters propoſed by the 
« King; or whether, on the contrary, the Lords and Commons 
« ought firſt to have the King's anſwer upon their propoſals, 
« before they proceed farther.” 

To which queſtion they anſwered unanimouſly, That 
« the King in that behalf hath the governance, and may 


—— —— 


* Soo e fat, 24 Rab. II. 1 Stats Tride 1 Gr. Knighton inter decem 
ſeript. Col. 2694. 


« appoint 


xx Rich. II. 
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« appoint what ſhall be firſt handled, and ſo gradually what 
* next, in all matters to be treated of in Parliament, ever to the 
&« end of the Parliament; and if any perſons ſhall act contrary 
© to the King's nee 
cc guniſbed as traitors.” _ 

« Er1GHTH queſtion, Since ah King can, -wheadwer he 
& pleaſeth, remove any of his judges nd fiber and july er 
& puniſh them for their offences; whether the Lords and Com- 
* mons can without the will of the King impeach in Parlia- 
ment any of the ſaid Judges Wenner bog ths” _—_— 
« fenices,”* '' 

To which they unanimouſly infwered, e That they cannot, 
<« and if any one ſhould ſo do, he is to be puniſhed as a traitor,” * 

In this manner did theſe judges proſtitute their ſacred cha- 
rater ! But a proſtitution ſo groſs could not long eſcape a 
publick cenſure : and at the next Parliament a cenſure ſuffi- 
ciently ſevere, and not warranted by any known rule of law, did 
paſs upon them. Their own meaſure was meted out to them. + 
But in the 21ſt of the King, thoſe queſtions, with the judges” 
anſwers, having been read over in full patliament, « It was 


4 demanded of all the eſtates of the Parliament, how they 


« thought of the anſwers aforeſaid: and they ſaid, that they 
« thought the ſaid juſtices made and gave their anſwers as good 
« and lawful liege people of the King ought to do.” 

A Parliament that could ſolemnly adopt principles, ſo con- 
trary to the whale tenor of the ſtatute of treaſons, anti-conſtj. 
tutional in every point of view, ſubverſive of the undoubted 
rights of Purtianent and of all freedom of debate in either 
Houſe, ſuch a Parliament muſt, unleſs under an actual force, 
which moſt probably was the caſe, be the willing tools of de- 
ſpotick power: and in either caſe it's bare opinion deſerveth 
no manner of regard, 

I will now conſider ſame other paſſages in the hiſtory of the 
Pleas of the Crown, of much the ſame tendency with that I 


— 


— 


® Thefe queſtions and anſwers, being copied from a modern tranflation, dif- 
for in tile from R and the alder editions of the ſtatutes, but in ſenfe and 


ſubſtance they agree with all of them. 
+ See itt State Trials, 1 Ve, the proceedings againſt Chief-Juſtice Trefian 


and others. 
have 
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have already examined. The learned author aſſerteth with 1 Hale 60,61. 
great truth, that a King de facto, in the full and ſole poſſeſſion 1 0 03. 
of the ſovereignty, is ſuch a King, againſt whom high treaſon 

may be committed within the ſtatute of treaſons; and addeth, 

that treaſons againſt a King de facto, not being attempty in aid 

of the rightful hair, may be puniſhed in the time of a King de 

jure; and that thoſe who have aſſiſted the uſurper, though in 

the actual poſſeſſion of the Crown, have on the regreſs of the 

Crown to the right heir ſuffered as traitors. 


I fear it will ayail very little towards the ſettling any point of 
law or rule of right, to inquire in what - N 
ſuch revolutions as thoſe alluded to in theſe paſſages by the 
learned author, have treated either their friends or their ene - 
mies. It is not to be imagined, that they will conſider the 
former as traitors for acts of hoſtility done or attempted in aid 
of themſelves, I verily believe no prince in his right ſenſes 
ever did. His lordſhip doth indeed in the paſſages juſt cited 1 Hale 61, 1. 
mention the caſe of Sir Ralph Grey; and ſuppoſeth, that he 
was puniſhed in the time of Edw.IV. for treaſons committed 
againſt Henry VI. in aid of Edward . But, I doubt, that caſe 
will not warrant any ſuch ſuppoſition. 

Sir Ralph was taken in actual rebellion againſt Edw. IV. 4 E4.1V. us. 
ſome years after he had been in full poſſeſſion of the Crown; 
and was beheaded for that treaſon, and for that alone j as many 
more were at the ſame time, He was likewiſe degraded : and 
the book ſaith, that the reaſon of his puniſhment © en fiel man- 

4 ner” 27 5 — as I underſtand the book,) was “ pur 
— ey jury & doubleneſt que il eit fait al Rey Hen. 
2 oy Wc, [& auxi al Rey Edward d quart que ore 

4 ef”) + He had, it ſeems, ated — bal 
betrayed both ſides, had broken his faith to both Kings: and 
for this duplicity he was, by a peculiar brand of infamy, diſ- 
tinguiſhed from thoſe who ſuffered with him for the ſame trea- 


fon. All were beheaded, he alone was firſt degraded, 
* ( $00 the coneluſion of the editor's preface to the ſecond edition.) 


+ The words between the hooks the learned Judge hath omitted, (ee the 
end of the adyertiſernent which follows the amthor's preface.) 


— 


With 


1 Hale 274. 


1 Hale 61. 
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With regard to the meaſures which have been obſerved to- 


 - wards the enemies of a new government, after « Jong ſtruggle 


and much blood-ſhed, our hiſtory furniſheth inſtances- more 
than enough, of a moſt unwarrantable revenge taken by the 
prevailing faction. The acts of attainder paſſed againſt the 
chiefs of the Lancaftrian party in the firſt year of Edw. IV, 
which the learned judge alſudeth to in the places laſt cited, 
were of that kind: to be accounted for only by the heat and 
violence of the times; never to be drawn into precedent. +» 


For Henry VI. had been in full poſſeffion of the Crown 
almoſt 40 years by lineal deſcent, and under a parliamentary 
ſettlement; in which the whole nation had acquiefced for 60 
years. The fortune of war did at length deciſively turn the 
feale in favour of Edward at the battle of Towton-Pield; but 
with the loſs of near 40000 Engliſh ſubjects, who fell on that 
day. And at ſuch a juncture, to what lengths cannot the fweets 
of revenge, the joys of conqueſt; the proſpect of rich plunder 
in a plenty of confiſcations, with a miſgiving heart ſtill dread- 
——— — what lengths of violence can- 
not theſe. incitements carry the vindictive, the ravenous, the 
timid, bluſtering mortals, who upon ſuch revolutions either 
take the lead, or join in the ery ! At ſeaſons ſuch as theſe, the 
Rill voice of law and reaſon is ſeldom heard. 


I fear it was little attended to in the caſe of any of the at- 
tainders paſſed on either ſide during the unnatural war be- 
tween the two Roſes. Nor ought any of thoſe attainders to 
be conſidered as caſes from which the principles of law can be 
deduced, For, as his lordſhip elſewhere with a candour habi- 
tual to him obferveth, © Parliaments have been always obſc- 
« quious enough to the victor z and ready to paſs attainders for 
« bis ſafety and their own.” 


His lordſhip admitteth, that a temporary allegiance was due 
to Henry VI. as being King de facto. If this be true, as it 


undoubtedly is, with what colour of law could thoſe who paid 


him that allegiance before the acceffion of Edw. IV. be con- 
ſidered as traitors ? For call it a temporary allegiance, or by 
what other epithet of diminution you pleaſe, ſtill it was due to 

him 
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him while in full poſſeſſion f the Crown and conſequently thoſe 
who paid hira that due allegiance could not, with any fort of 


propriety; be cunſidered as traitors for doing fo. 


The 11th of Henry VII, though ſubſequent to theſe tranſ- 
actions, is fulf in point, For let it be remembered, that though © 
the enacting part of this excellent la can reſpe& only future 
caſes, the preamble, which his lordſhip. doth not cite at large, 
of the common-law and conſequentiy will ena- 
ble us to judge of the legality of paſt tranfaftions, It reciteth 
to this effect, < That the ſubjects of Euxland are bound by the 
« duty of their. allegiance to ferve their prince and ſovereign 
lord for the time being in defence of him and his realm againſt 
& every rebellion, power, and might raiſed againſt him; and 
that whatſoever may happen in the fortune of was againſt the 
« mind and will of the prince, as in this land forme time paſt it 
« hath been feen, it is not reaſonable, but againſt all laws, rea- 
« ſon, and good conſcience, that ſuch ſubjects attending upon 
« ſuch ſervice ſhould ſuffer far doing their true duty and ſervice 
« of allegiance.” It then enactetb, That no perſan 
upon the King for the time being in his wars ſhall for ſuch ſer- 
vice be convict or attaint of treaſon or other offence by act of 


parliament, or otherwiſe. by any proceſs of law. 


Here is a clear and full parliamentary declaration, that by 
the antient law and eonſtitution of England, founded on prin- 
ciples of reaſon, equity, and good conſcience, the allegiance of 
the ſubjeR is due to the King for the time being, and to him 
alone, This putteth the duty of the ſubject upon a rational 
and ſafe: bottom. He knoweth, that protection and allegiance 
ae reciprocal. duties. He hopeth for protection from the 
Crown, and he payeth his allegiance to it in the perſon of him 
whom he ſeeth in full and peaceable poſſeſſion of it: he en- 
tereth, not into the queſtion of title, he hat neither leiſure nor 
abilities, nor. is he at liberty to enter into that queſtion; but he 
ſceth the fountain, from whence the bleſſings of government, 
liberty, peace, and plenty flaw to him; and there he payeth his 
allegiance. And this excellent law hath. ſacured him againſt 
all after-reckonings. on that account. 


It 


1 Hale 272 
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It being admitted, that allegiance is due to a King d db in 
the full and ſole poſſeſſion of the Crown, it will follow, that 
z perſon abſolutely out of poſſeſſion, but claiming title, is not 
to be conſidered as a King within the ſtatute of treaſons ; which 
the learned judge ſuppoſeth to have been the caſe of the houſe 
of York during the reigns of the three Henry. 


I would aſk therefore, At what point of time can it be ſaid, 
upon any known principle of law, that the bond of allegiance 
due to Hen. VI. for inftance ceaſed? When did 5% firſt be- 
come a mere diſturber, and his adherents traitors and rebels? 
| Og eee 

ment Edward marched into England to revenge the death of 
his father, who fell at the battle of Wakefield on the goth of 
December 1460. The learned judge doth not contend, that they 
did: and I freely acknowledge it would be high preſumption 
in me to attempt to determine with preciſion, from any known 
rule of law, at what point of time they did become fo, - 

It is very true, that Edward's firſt Parliament made not the 
leaſt difficulty of fixing the commencement of his reign to the 
4th of March 1461, (the year conſidered as commencing the 
firſt of January); about which time, the gates of London hav- 
ing been opened to him, his own party, ſupported by his army, 
proclaimed him there : and his lordſhip, in conformity to the 
judgment of that Parliament, fixeth the commencement of 
Eaward's reign to the ſame day; and from that day pro- 
— (. 1E 
de facto. 

But ſurely a military e of Edward's title, flagranti 
bells, for it was nothing more, and the triumph of one week at 
moſt that immediately followed it, cannot with any ſort of pro- 
priety be ſaid to have put him into the real, actual poſſeſſion of 
the ſovereignty. His victory at FowtoneFickd a few weeks 
afterwards did indeed put an end to the competition: and in con- 
ſequence of that writs iſſued on the 23d of May returnable 
the 6th of Fuly for calling a Parliament ; which by reaſon of 
ſome remaining troubles in the kingdom never met. On the 
29th of June he was crowned, and upon the 4th of November 


he 
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he held his firſt Parliament, for which the writs bore tee the _ 
26th of July. — Dughlo. 
This Parliament, as I before obſerved, fixed the commence- 
ment of his reign to the 4th of March 146r. But, I doubt, 
the incitements before mentioned had too great a ſhare in this 
meaſure ; for by this retroſpect to the 4th of March, they gave 
themſelves ſome colour, and but a colour of law, for attainting 
many of the chiefs of the Lancaſtrian party for the ſhare they 
had in the battle of Towton-field on the twenty-ninth of that 2 
month, and afterwards in ſome ſmaller actions, before matters xo. 0, % 
were thoroughly ſettled. Here, I ſay, the prevailing party aſ- 
ſumed the colour of a legal procedure. But they had not even 
the colour of law, for attainting thoſe of the Lancaſtrians who 
bore a part in the actions at Mal field, and at other places; all 
antecedent to the time at which themſelves had fixed the com- 
mencement of Edtuard's reign, and the period of Henry's : 
and yet acts for that purpoſe did paſs at this Parliament; Ibid. No. 17, 
though the faction of York had affected to govern in the name 43. 
of Henry then actually their priſoner from the middle of July 
1460 to the middle of February following, if not longer; as 
appeareth by many publick acts in Rymer*s collection. 11 Rym. 458, 


One of them is too remarkable to be lightly paſſed over. 
It is a commiſſion from Henry himſelf to his competitor, Tf. 
ſo late as the 12th of February, for raiſing forces in Briſtol and 
the neighbouring counties, for ſubduing, chaſtiſing, and bring- 
ing to juſtice certain rebels and traitors then in arms againſt 
the King; meaning the Queen, the Prince, and other chiefs 
of the Lancaſtrian party then at the head of a formidable 

army, in defence of the King's perſon and government “. 


* « Rex proecharifſine conſanguineo -ſtro Edtord) duci Eborum, ſalutem, 

« Sciatis quod quidam ſubdizorum noftrorum gui veri ligei ri efſe debent & tenentyr, 
" diablick fraude ſedattiy in numero ron modico modo guerind ar! alutinnſe proprid time is 
« tate & audacid conpreghs uit” de t « in temps alios quoſcunqur, ad flatum 
rum & regni noftr1 politicum regimen ſubvertendum, fbi congregant & congregars 
« intendant, 

4% Nes corum temer dati, proeſumptioni & audacia obwiare wolenter, ac de nobilitate, 
« flowitate, & providd circunſpettione veſtris, plenius confid-nter, 
« Affignavinus vos, ac vobis plenam committimus pH at em, ad advacandum vobi; 
%a & fingulos ligeos moflros vile Briftliie—ad pr —— vol iſcum contra prove 
« fatos preeſumptores atgus rebelles fre. Ad corum præſamptionem, temeritatem & au- 
ea reprimendumm—7, fi re4 exigerity tanguam bees I rebelles noftror procedendum, 
« of ooſdem expugnandum. 


Cc Ha 
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What contradictions cannot the luſt of power reconcile ! 
To what dirty expedients cannot ambition ſometimes ſtoop ! 


The caſes cited by the learned judge do n6t in the leaft 
ſhake the principle already advanced, that the throne being 
full, any perſon out of poſſeſſion, but claiming title, be his 
pretenſions what you pleaſe, is no King within the ſtatute of 
treaſons, 


I am aware of the judgment of the court of King's Bench 
in the caſe of Sir Henry Vane, „That King Charles the ſe- 
« cond, though kept out of the exerciſe of the kingly office, 
« yet was ſtill a King both ps FACTo and de jure; and that 
« all acts done to the keeping him out were high treaſon.” 


Sir Henry Vane's was a very ſingular cafe, and the tranſ- 
actions in which he bore a part happened in a conjuncture of 
affairs which never did exiſt before, and, I hope, never will 
again; an uſurpation founded in the diſſolution of the antient 
legal government, and the total ſubverſion of the conſtitution. 


I will therefore ſay nothing to the merits of the queſtion 


more than that the rule, laid down by the court, involved in 


the guilt of treaſon every man in the kingdom who had acted 
in a publick ſtation under a government poſſeſſed in fat? for 


twelve years together of ſovereign power; but under various 


forms at different times, as the enthuſiaſm of the herd or the 
ambition of their leaders dictated 8. 


But this reſolution hath not in the leaſt ſhaken the principle I 
contend for: it doth in reality ſuppoſe the truth of it; for if 
Charles the ſecond was King DE. FAcTo from the death of his 


—_—— 


—— 


% Damms etiam vg & firgulis ligeis & ſubditis noflric==firmiter in mandatiz, 
te quod vobis in extcutione pramiſſrum intend. ntes fint=—=aliguibu? mandatis, comm comm ſioni- 
« bus ſtu proclamationibu; perantea fats non obftantibus, 
« Teſte rege apud Wefimonaflerium duvdecimo dis Februarii, 

« Per concilium. 


Lord Chief-Juſtice Hale, when of high rank at the bar, took the en ge- 
ment, © To be true and faithful to the commonwealth of England wi 
« King or Houſe of Lords.” This, in the ſenſe of thoſe who inpeſe ed it, was plainly — 
engagement for aboliſhing kingly government, at leaſt for ſupporting the he. 
licion of it: and with regard to thoſe who took it, it might, upon the prin- 
ciples of Sir Henry Vanre's caſe, have been eavly improved into an overt-act of 
treaſon againſt King Charles II. 


X father, 7 
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kuher, every thing done from that time in prejudice to his-right 
was undoubtedly high treaſon. | 


The only difficulty is, What did the court mean by a King | 


de facto They could not mean, what every ſoul before them - 
ſelves underſtood, a King in the actual and full exerciſe of the 
regal power. They meant, I preſume, as his Lordſhip upon 
another occaſion is pleaſed to expreſs himſelf, one QUAsI in 
poſſeſſion of the crown ; ſince, during the uſurpation, no other 
perſon did claim to act under the regal title. 


The diſtinction between de jure and de fafto Kings was 
taken up by the houſe of York to ſerve the purpoſes of ambition 
and revenge. By the former, they meant thoſe who are pres» 
ſumed to have ſucceeded to the crown in a regular courſe of 
deſcent. By the latter, thoſe who have not had that claim to 
it, The former were in their eſtimation the only rightful 
Kings. The latter, not excepting ſuch as have claimed under 
a parliamentary ſettlement, no better than fortunate uſurpers. 


This doctrine perfectly ſuited the views of that faction. For 
the crown having been entailed by act of parliament on Henry 
IV. and his iſſue, the houſe of York ſaw itſelf totally exclud- 
ed; unleſs it's pretenſions could be ſupported by a title PAkA- 
MOUNT te the power of Parliament. Proximity in blood was 
it's only refuge, and to that the partizans of that houſe re- 
ſorted: and in ſo doing they brought upon themſelves, in my 
opinion, the whole guilt of that deluge of blood, which was 
afterwards ſpilt in the unnatural war between the two houſes. 


It is not to be wondered at, that men whoſe ambition ſug- 
geſted to them the hope of over-turning an eſtabliſhment, to 
which themſelves, their anceſtors, and the whole nation had 
ſubmitted for more than half a century, ſhould endeavour to 


convince mankind of the rectitude of their intentions and the 


juſtice of their claim. Nor is it at all ſurprizing, that their 
followers, in the heat of the times, ſhould ſuffer themſelyes to be 
eaſily convinced; for in the ferment of parties, leaders never 
bluſh, and the herd of the party ſeldom think, But that perſons 
who are placed at an happy diſtance from thoſe diſaſtrous 


times ſhould in cool blood revive and adopt a doctrine, which 
Cc 2 hath 
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4 once lajd their country ad is not ſo eaſily accounted 


But fince this hath been done by learned men, among whom 
Lord Chief-Juſtice Halꝰs name muſt be mentioned with all 
juſt regard, I will endeavour to point out what I take to have 


deen the radical miſtake, which led them into a train of ſpe+ 


cious, but falſe reaſoning upon this ſubject, 


They ſeem not to have ſufficiently attended to the nature 
and ends of civil power, whereof the regal dignity is a prin- 
cipal branch. They ſeem to have conſidered the crown and 
royal dignity merely as a.deſcendable PROPERTY; as an 
eſtate or intereſt veſted in the poſſeſſor for the emolument and 
grandeur of himſelf and heirs, in a regular invariable courſe of 
deſcent. And therefore, in queſtions touching the ſucceſſion, 
they conſtantly refort to the fame narrow rules and maxims 
of law -and juſtice, by which queſtions of mere property, the 
title to a pigſtye or a layſtall, are governed; and thence 
conclude, that the legiſlature itſelf cannot, without manifeſt 
injuſtice, interrupt the antient, legal, eſtabliſhed order of ſuc- 
ceſſion. It cannot, fay they, without injuſtice, give to one 
branch of the royal family, what by right of blood belongeth 
to another, 


Thus they argue: and if I could conceive of the crown, as 


of an inheritance of mere property, I ſhould be tempted to argue 
in the ſame manner, But had they conſidered the crown and 
royal dignity, as a deſcendable 'OFFICE, As A TRUST for mil- 
lions, and extending it's influence to generations yet unborn 
had they conſidered it in that light, they would ſoon have diſ- 
covered the principle upon which the right of the legiſlature 
to interpoſe in caſes of neceſiity is manifeſtly founded: and 
that is the SALUs POPULI, already mentioned upon a like oc- 
caſion. 


There is, and for many ages paſt hath been, a certain or- 
der of hereditary ſucceſſion eſtabliſhed among us: but it was 
for the ſake of the whole, and to avoid the many inconve- 
niences to which an uncertain ſucceſſion is ſubject, that this 
order of hereditary ſucceſſion ever took place; for no-body can 
ſay, that this or any other particular mode of government 


is 
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is founded in natural right. Nature diſcovered the neceſſity of 
civil government, but the ſeveral modes of it are either mat - 
ters of choice or reſulting from mere neceſſity or accident. 


Hereditary ſucceſſion in monarchical ſtates is nothing more, 
than an expedient in government founded in wiſdom and tend- 
ing to publick utility: and conſequently, whenever the ſafety 
of the whole requireth it, this expedient, like all rules of merely 
poſitive inſtitution, muſt be ſubject to the controul of the ſu- 
. preme power in every ſtate, Otherwiſe a nation will, in num» 
berleſs caſes which might be mentioned, find itſelf under a fatal 
neceſſity of ſinking into ruin, inevitable and irretrievable : but 
certainly no nation was ever doomed to ſubmit to the greateſt 
of all evils, out of pure deference to a prudential expedient. 
"This is too abſurd to be conceived, 


Let me add, that in the Parliamentary ſettlement already 
mentioned and in thoſe I ſhall mention, (the powers —_ 
to Hen. VIII. only excepted,) the legiſlature hath proceeded 


upon a full conviction of the utility of this expedient: for 


when it hath, upon emergent occaſions, excluded one branch 
of the royal family claiming by deſcent, it hath conſtantly eſta- 


bliſhed another in a courſe of hereditary ſucceſſion. Title by 


deſcent was always eſteemed by the legiſlature a wiſe expedient 
in government: but, in caſes of neceſſity, it was never thought 
to confer an indefeaſible right; becauſe that would have been, 
to defeat the end for the ſake of the means. 


I have faid, that thoſe who have revived the dodine upon 
which the houſe of York founded it's claim are conſtantly reſorting 
to the ſame narrow rules by which queſtions of mere property 
are governed. I doubt I was a little too haſty in that obſer- 
vation: for, in the caſe of the Crown, they exclude one rule, 
which entereth into all queſtions of mere property, and is evi- 
dently founded in publick utility; I mean that whereby a 
right is acquired, or, which in the iſſue of things will amount 
to the ſame, the remedy is barred, by poſſeſſion, acquieſcence, 
and efluxion of time. The principle on which this rule is 
- founded is plainly this; the publick good muſt always be pre- 

ferred to the intereſt of individuals, and the publick good 
Cc 3 evidently 
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evidently requireth, that property ſhould not lie open to per- 
petual litigation, 

This they will not deny in the caſe of private rights: but 
in the cafe of the Crown, they ſay the remedy of the rightful 
heir is not barred even by poſſeſſion and acquieſcence for 
many ages or deſcents, Give me leave to aſk, What is this 
remedy? What hath it been in all ages and nations? Nothing 
leſs than the calamities of an inteſtine war ; a remedy infinitely 
worſe than the diſeaſe, | 

It is admitted, that the remedy by civil ſuit is barred by poſ- 
ſeſſion and efluxion of time, and that publick utility requireth 
it ſhould be ſo, And can it be imagined, that the moſt dread. 
ful of all evils is the only remedy that is never to be barred ? 
The rule I have already pointed to, ſalus populi, furniſheth a 
clear and ready anſwer, 


I have nothing at preſent to add upon the foot of reaſon 
and publick utility, except it be to refer the reader to what 
hath been already offered in a ſimilar caſe touching the right 
of ſelt-defence, grounded on the primitive law of ſelf- preſer- 
vation. One clue will in both caſes lead him very ſafely 
through all the difliculties, which the enthuſiaſm of party hath 


thrown in his way. 


I will now conſider the queſtion upon the foot of hiſtorical 
evidence, and the principles of our conſtitution. 


I do not intend to enter minutely into the hiſtory of the 
ſucceſſion. That part hath been undertaken by others, and 
well executed. I ſhall confine myſelf to a few acts of Par- 
liament. 

J have already taken notice of the entail in favour of Henry 
the fourth and his iſſue; that in favour of Henry the ſeventh 
and his iſſue will be barely mentioned. I proceed to the time 
of Henry VIII. The ſtatute of the 28th of that King, paſſed 
after his marriage with the lady Jane Seymour, after declaring 
the King's marriage with Queen Katherine void, and his mar- 
with Auna Boleyn likewiſe void, and the iſſue of both marriages 
illegitimate, limiteth the Crown to the ſons of the King and 
Queen ſucceſſively and the heirs of their bodies, remainder 
to the King's ſons by any future wife in like manner, re- 

| mainder 
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mainder to the daughters of the King and Queen ſucceſſively 
and to the heirs of their bodies. 

And after reciting, that if the King ſhould die without law- 
ful iſſue, no proviſion having been made in his life-time touch - 
ing the ſucceſſion, the realm in that caſe would be deſtitute of 
a lawful governour, “ or elſe percaſe incumbered with ſuch a 
« perſon that would covet to aſpire to the ſame ; whom the ſubjetts 
« of this realm ſhall not find in their hearts to love, dread and 
« obediently ſerve, as their Sovereign Lord s,“ it goeth on to 
impower the King, in default of iſſue of his body, by letters 
patent or by laſt will, to limit the Crown to ſuch perſon op 
| perſons in poſſeſſion or remainder, and according to ſuch eſtate, 

and after ſuch manner, form, faſhion, order, and condition, as he 
ſhall judge expedient. | 

It farther enacteth, that the perſons ſo to be appointed ſhall 
enjoy the Crown ſubject to the limitations and conditions, in 
like manner © as if they had been lawful heirs to the ſame, os as 
« if the Crown had been given and limited to them plainly and 


See the at. 


See the act. 


« particularly by ſpecial names and ſufficient terms, by full and 


« immediate authority of the High Court of Parliament. 


The 35th of the King, which is ſtrongly inforced by the firſt 
of Edward VI., reciting the laſt act, enacteth and declareth, 
that in default of lawful iſſue male or female of the King and 
Prince Edward, the Crown ſhall be and remain to the Princeſs 
Mary the King's daughter and the heirs of her body, upon ſuch 
conditions as the King ſhall appoint by letters patent or laſt 


» This ſeemeth to be pointed at Fame» V. of Scorl.ind, who was at this time 
the next in ſucceſſion upon the failure of the King's itſue : not barely as being 
deſcended from the union of the two roſes, but under a parliamentary entail in 
favour of Han. VII. aud the heirs of his body, made before that union took 
place; I mean hefore the King's marriage with the Princeſs Elizabeth ; and 
conſequently to the excluſion of her and the whole houſe of Terk. 

But notwithſtanding the near relation the houſe of Stuart ſtood in to the 
erown of England, Scotland was, during all King Henry's reign, the arg: de- 
teſted enemy it had been for ages paſt: and a national prejudice operated in 
both kingdoms as ſtrongly as ever. But that prejudice was happily, in great 
meaſure, worn out by time and a change of circumſtances befure the acceſlion 
of our June I; for upon the murder of his father, and the expulſion of his 
mother which ſoon followed, French counſels no longer prevailed in Stand. 
Queen Eliaabeth took the Infant-King and the reformers, who were the govern- 
ing party and had the popular intereſt, under her protection; ana the King, on 
his part, preſerved at leaſt the appearance of ſtrict amity with her to the time of 


her death. 
C 4 will; 


35 H. VIII. c. t. 
1 Ed. VI. c. 13. 
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willy remainder to the Lady Elizabeth in like manner: and if 


they ſhall both fail in performing the conditions, or die without 


. iſſue, the King is again impowered to limit the REY 


the laſt act. 


The legiſlature in theſe acts evidently Adis upon a full 
conviction of the truth and utility of both the principles already 
mentioned, namely, that, no act of the legiſlature intervening, 
the Crown and royal dignity ought to deſcend from anceſtor to 
heir in a certain eſtabliſhed courſe of deſcent; but that this 
courſe of deſcent is ſubject to the controul of the legiſlature. | 


The former act declareth the Princeſſes Mary and Elizabeth 
illegitimate. The latter, upon a ſuppoſition of their illegitimacy, 
poſtponeth them even to all the lawful iſſue female of the King; 
and yet, in default of lawful iſſue of the King and Prince, it 
limiteth the Crown to them ſucceſſively and the heirs of their 
reſpeQive bodies, in preference to all the other * of Henry 
the ſeventh, 


It cannot be denied, that the legitimacy of each of the 
Princeſſes was liable to ſome diſpute, I think it impoſſible ta 
ſupport the legitimacy of both; though ſome writers from a 
Zea) for the lineal ſucceſlion have attempted it, 


Queen Mary was adviſed to get all the acts which ſtood in 
the way of ber legitimacy repealed, as far as concerned herſelf 
and the marriage of her father and mother declared valid, the 
ſemtence of divorce a nullity, and herſelf the legitimate iſſue of 
the King, But Elizabeth took a wiſer courſe, She had full 
poſſeſſion and a clear title under a Parliamentary ſettlement ; 
and wiſely reſting on that, ſhe ſuffered all altercation about the 
marriage of her father arid mother, and the divorce grounded 
on a ſuppoſed pre - contract on her mother's part, to fink into 
perpetual oblivion, 


I think I am warranted, even by the act for recognizing her 
title, in ſaying, that ſhe r efted on bo Parliamentary title ; for, 
the peculiar circumſtances of her caſe conſidered, a bare recog- 
nition, in general terms, of her right and deſcent from the 
bad-roya!, unleſs the act had been more explicit, amounted, in 
my opinion, to no more than a ceremonious, but cold compli- 
ment to the Throne. It is true, the act doth declare her to be as 

| fully 
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fully intitled as her father or brother. This may be ſo, ſince 
in the judgment of Parliament ſhe had as good, though poſfibly 


not the ſame title they had. It goeth on and declareth her as' 


fully intitled as her ſiſter. She certainly was. But how doth 
that matter ſtand upon the foot of this at? The Queen is 
declared to be as fully intitled as her ſiſter was at any time fince 
the flatute of the 35th year of King Henry VIII., the act of ſet- 
tlement already cited. This declaration, fo guarded and limited, 
ſeemeth ſtrongly to imply, either that in the judgment of Par- 
liament Queen Mary had no title antecedently to that act, or 
that, Elizabeth having no other, it was thought but decent to 
put the ſiſter's upon an equal foot, as former Parliaments had 
done, 

Theſe things, together with the care taken to corroborate 
the act of ſettlement by a freſh confirmation of it, though the 
ſtatute of Edward VI. before cited had ſtrongly inforced it, 
and an expreſs repeal and abrogation * of all judgments and 
« decrecs by whatſoever power or authority given, and of every 
« clauſe, matter, or thing in any act or acts of Parliament re- 
« pugnant to it,” theſe things, I ſay, ſhew, that, whatever other 
title the Queen might be preſumed to have, her title under the 
act of ſettlement had plainly the preference: and in fact, upon 
the firſt notice of her ſiſter's death ſhe was, by order of the 
Houſe of Peers then ſitting, proclaimed true and lawful heir to 


P. 407. 


the Crown, according to the act of ſucceſſion of the 35th year of oa n 


Henry VIII. 


The act for recognizing the title of her ſucceſſor, penned 1 Ja:. 1. e. » 


in a ſtrain of adulation ſuited to his taſte, after mentioning the 
happy union of the houſes of York and Lancafter, carrieth his 
predigree back to Elizabeth the eldeſt daughter of Edward 
IV., wife of Henry VII.; and is totally ſilent with regard to 
the entail on Henry VII. and his iſſue, by which, as I before 


obſerved, Elizabeth herſelf and the whole houſe of York were P. 403. 


excluded, But it is obſervable, / that the tender of perpetual 
loyalty, faith and obedience, which the Parliament in terms of 


deep humility, « even upon the Knees of their hearts, makes Scethe At» 


to him, is carried no farther than to his own perſon and his 
royal progeny and poſterity for ever; in other words of leſs 
ſound 


13 Ella. c. 1. 
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ſound hut equal import, the heirs of his body, This is very 
conſiſtent with the entail on Henry VII. and his iſſue ; and 
taketh in the whole extent of the King's title as founded on 
that entail: but ſeemeth to be far ſhort of a title derived 
2 the houſe of York or Lancaſter, or from the union 


The powers delegated to Henry VIII. by the ſtatutes I have 
cited ſavour, it muſt be confeſſed, very ſtrongly of the temper 
of the times, But ſtill they imply a full conviẽtion of the truth 
of the principles I have laid down. For the legiſlature, in 
order to give to the King's nomination the utmoſt ſtability the 
conſtitution will admit of, declareth, that the King's nominees 
ſhall hold and enjoy in like manner as if they had been lawfidl 
beirs to the Crown 3 & or as if the Crown had been given and 
« limited to them by name by the full and immediate authority of 
« Parliament.” 


The law of England knoweth of no title to the Crown, ex- 
cept right of blood, or the deſignation of Parliament, Theſe 
titles are well known: and accordingly theſe acts give to the 
King's nominees tho ſtrength and ſecurity of both, Let me 
add, that the full and Immediate authority of the legiſlature in 
the matter of the ſucceſſion muſt have been preſuppoſed as a 
matter paſt all diſpute j otherwiſe a delegation of that authority 
would have been no better than an idle, vain and ineffectual 
parade; an inſult upon common ſenſe, and an affront to thy 
King himſelf, | 


The principles I have endeavoured to collect by implication 


and neceſſary ſuppeſal from the acts already cited are plainly 


and expreſily eſtabliſhed by the ſtatute of the 13th of Queen 
Elizabeth ; which enacteth, among other things, „That if any 
« perſon, during the Queen's life, ſhall affirm or -maintain, 
« that the common law of the realm, NOT ALTERED BY PAR» 
« LIAMENT, ought not to direct the right of the Crown of 
« England, or that the Queen with the authority of Parliament 
« is not able to make laws of ſufficient force to limit and bind 
« the Crown, and the deſcent, limitation, inheritance, and go- 
« vernment thereof, every perſon fo affirming or maintaining 
« ſhall be judged a traitor, and ſhall ſuffer and forfeit as in 

« caſes 
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« cafes of high treaſon: and every perſon fo affirming or main» 
« taining after the deceaſe of the Queen ſhall forfeit all his goods 
« and chattels.“ 


It likewiſe enacteth, « That whoever during the life of the 
« Queen ſhall by writing or printing declare, before it be ſo ga- 
« liſhed and affirmed by aft of Parliament, that any perſon in 
« particular, except the iſſue of her Majeſty, is or ought to be 
te right heir and ſucceſſor to the Queen, ſhall for the firſt of- 
« fence ſuffer impriſonment for one year, and forfeit one half of 
« his goods z and for the ſecond offence ſhall incur the pains 
« and penalties inflicted by the ſtatutes of proviſion * 
“ munire 8.“ 

The clauſe of this act firſt cited needeth no comment, The 
other ſheweth, that the eventual right of any individual, though 
grounded on common or ſtatute law, was judged a queſtion 
too big for ordinary diſcuſſion, and proper only for the dif- 
cuſſion of the legiſlature, 


That part of the firſt clauſe which regardeth the power of 
Parliament in the matter of the ſucceſſion was, in ſubſtance, 
revived and re- enacted twice in the time of the late Queen, 


But I paſs over all the acts touching the ſucceſſion made at 
or ſince the revolution, which are well known, My intention 
in what I have now ſubmitted to the judgment and candour 
of the reader was to ſhew, that the powers happily carried into 
execution by thoſe acts have their foundation in the reaſon of 
things, in the nature of government, and in the principles of our 
conſtitution, 


It may poſſibly be objected, that the ſtatutes I have cited are 
no evidence of a right, they prove nothing more than facts. 
Parliaments, it may be ſaid, have acted under an undue influ- 
ence: the power of the crown hath overawed them, or the ſpirit 
of faction hath miſled them, This may be true in ſome in- 
ſtances; and were it ſo in more, my argument would not in the 
leaſt be affected by it, The ſtatutes I have cited prove a long 


| 


® The printed ſtatutes 1 have cited on this ſubject are not, as I remember, 
jnſerted at large in any collection of the ſtatutes ſince K“ 1618, 
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uſage, an uniformity in principle and praftice for many ages 
back. This I conceive to be a proper evidence of a conſtitu- 


tional right; becauſe many of our conſtitutional rights are ca- 


pable of no other, and were never thought to ſtand in need of 


any other: and it is no objection to any conſtitutional powers, 


that thoſe with whom they have been lodged have ſometimes 
acted under an undue influence. 

For if the gentlemen who make the objection in the preſent 
caſe will be pleaſed to apply it to the caſe of parliamentary 
aids, or any other act of legiſlation, or even to the known pre- 
rogatives of the crown, which ſtand upon the ſame foot of long 
uſage, they will ſoon be convinced of the weakneſs of it. 


END OF DISCOURSE IV. 


APPEND 3 


CONTAINING 


The Caſes of John Midwinter and Richard Sims 
on the Statute 9 Ges. I. c. 22, and of Jon 
Bell on the Statute 8 and 9 . III. c. 26; 
and alſo ar anonymous Caſe on the Statute 
9 and 10 W. III. c. 41. 


AP'P'E N' DHA. 


The Caſe of Yohn Midwinter and Richard Sims, 


T the Lent affizes for the county of Glouce/fer 1749, Two men ln» 
Fobn Midwinter and Richard Sims were tried before Bhagke.ad for 
Mr. Juſtice Fyfer on an indiétment, grounded on the ſtatute killing mare, 
9 Gee, I, c. 22, for unlawfully, maliciouſly and feloniouſly kil> 2 Lug ant 
ling a mare, the property of Fames Lenox Dutton Eſquire, — — 1s he 


Midwintey was found guilty, and received ſentence of death: / 

but the judge doubting, whether Sinn, upon the evidence 
againſt him, could be brought within the penalty of the ſtatuts, 
ſo as to be oufted of clergy, the jury by direction found the matter 
ſpecial with regard to him; and they found in ſubſtance, That 
on the 16th of November then laſt Midwinter and Sims, with 
one Tayler, who was admitted as an evidence for the King, 
having conceived a prejudice againſt the proſecutor, on account 
of a proſecution which he was then carrying on againſt them 
for ſtealing rabbits, agreed to take their revenge on him, and 
to kill one of his breeding mares that night; that with that 
intent they all went about midnight to a cloſe of the proſecutor 
called the Home-park, where his breeding mares were kept; 
that Midwinter with the aſſiſtance of the other two caught one 
of the mares and buckled his own girdle about her neck, 
faſtening a girdle of Sims to his own, and that Sims took hold 
of the girdle fixed in this manner to the mare's neck and held 
it ſtrait, in order to prevent the mare getting away or ſtarting 
from the blow, while Midwinter with a large ſharp hook called 
@ bill gave the mare a deep wound in the belly near the udder, 
of which wound ſhe died that night, 


The judge's doubt was, whether, as Sims did*not give the 
ſtroke, his being preſent and aiding in the manner ſtated above 
will bring him within the penalty of this law, /o as to ouft him 
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of clergy; ſince the act doth not by any expreſs proviſion 
take in aiders and abettors, g | F | 

The judges had one meeting in the ſummer following, at 
Lord Chief- Juſtice Lee's chambers, to conſider this caſe ; and 
it was then ſpoken to, but very ſhortly, by Lord Chief-Baron 
Parker, Mr. Juſtice Burnet and Mr, Juſtice Foſter. The 
two former were fully of opinion, that the priſoner is ouſted of 
his clergy ; the latter was of the contrary opinion. Mr. Juſtice 
Wright and Mr. Juſtice Deniſon at that meeting inclined to 
the latter opinion; but neither of the Chief-Juftices, nor any 
of the judges, except thoſe before mentioned, did then deliver 
any opinion: and the caſe was adjourned for farther conſidera» 
tion. 


Mr. Juſtice Mrigbt and Mr. Juſtice Deniſon afterwards in- 
formed. Mr. Juſtice Fofter, that upon full conſideration of the 
Caſe they concurred with Lord Chief-Baron and Mr. Juſtice 
Burnet; but no conference was ever afterwards had among the 
judges upon the cafe, though meetings for that purpoſe were 
Frequently appointed, which by various accidents were con- 
ſtantly prevented. 


At length in Trinity vacation 1751, the ſummer- circuit 
drawing near, the judge who was to fit on the crown-ſide at 


Glouceſter waited on ſuch of the judges as were then in town 


and they declaring to him, that they concurred with Lord 
Chief-Baron and Mr. Juſtice Burnet, judgment of death was 
pronounced on the priſoner, but he was reprieved, Midwinter, 
who gave the mortal ſtroke, having been reprieve by the 
judge who tried them, 

Mr. Juſtice Fofer, who had ſeen no reaſon to alter his 
opinion, was not conſulted on this occaſion, he being gone to 
his country-houſe, whence he did not return till a day or two 
before the circuit: nor was Mr. Juſtice Gundry conſulted, he 


likewiſe being gone to his country-houſe, 


Whenever this point ſhall again come in judgment, itmay de- 
ſerve conſideration, whether, with regard to the allowance of clergy, 
the offence of a perſon preſent aiding and abetting may not, in 


the 
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the conſtruction of ſo penal a law, be ſevered from the offence 
of him who actually gave the mortal wound. 


Sims was undoubtedly a felon in conſideration of law: for he 
who takes' any part in a felony, be it a felony at common-law 
or by ſtatute, is in conſtruction of law a felon, according to the 
ſhare which he takes in it; if he incites and is preſent, he is a 
principal felon, but in the ſecond degree z if he incites and is 
abſent, he is an acceſſary before the fact; if he receives and 
harbours the principal knowingly, he is an acceſlary after the 
fact. But though, by the common-law thus operating upon 
the ſtatute, Sims may be conſidered as a principal felon, be- 
cauſe in conſtruction of law the ſtroke given by Midwinter is 
the ſtroke of Sims, yet ſtill it may be very queſtionable, whether 
this legal fiction ( for it is no more) ought to have been carried fo 
| far as to ouſt him of his clergy; ſince aiders and abettors are 
no-where mentioned in the act, and acts of ſo penal a nature 
ought to be conſtrued literally and ſtrictly, « Where,” to uſe 
the words of Lord Chief- Juſtice Hale, & a ſtatute ouſts clergy, 
« it is only ſo far ouſted, and only in ſuch caſes, and to ſuch 

« perſons, as are expreſsly comprized within the ſtatute ; for in 
« favorem vite et privilegit clericalis, ſuch ſtatutes are con- 
« ſtrued /iterally and ſtrictly.” 

The. words of the act in queſtion are, & If any perſon ſhall 
« unlawfully and maliciouſly kill, maim or wound any cattle, 
« every perſon ſo offending, being thereof lawfully convicted, 
« ſhall be adjudged guilty of felony, and ſhall ſuffer death, as in 
« caſes of felony, without benefit of clergy.” Theſe words 
ſeem to limit the conſtruction to the perſon actually killing, 
maiming or wounding, ſo far as to make him alone liable to the 
ſpecial penalties of the act; though ſtill the perſons preſent and 
aiding, whom the rules of law, and not any expreſs proviſion in 
this act, involve in his guilt, will be ſubjeR to the pains and 
diſabilities of felony, but within the benefit of clergy. 


There is a paſſage in Lord Hale which ſeems to favour this 
conſtruction. “ An act, ſaith he, that makes an offence by 
name, as rape, &c. to be felony, virtually makes all that are 
« preſent aiding and aſſiſting principals, though one only doth 

Dad « the 


417 


2 Hale 335,316. 


9 Geo. I. e. 22. 


1 Hale 704. 


x Jac. I. c. 8. 


8 Elize e. 4. 
1 Hale 5329. 


MS. Tracy, 


39 Etiz.c. 15. 
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& the fact. Though as to the point of clergy in ſome caſes it dif- 
« fers.“ I preſume, that the difference, which his Lordſhip - 
1 ariſe from the different penning of the ſeveral 
The ſtatute of ſtabbing enacts, That every perſon which 
« ſhall ſtab or thruſt &c, &c. Page and Harwood * were 
preſent aiding and abetting one.. . , who made the 


, thruſt and was hanged for it; but they, though principals, 


were admitted to their clergy : © for, faith the report, though in 


Judgment of law every one preſent and aiding is a principal, 
yet in the conſtruction of this ſtatute, which is ſo penal, it ſhall 
| be extended only to ſuch as really and actually made the thruſt, 


not to thoſe who by conſtruction of law only may be ſaid to make 
* 

So on the ſtatute againſt larciny clam et ſecret? a perſond ; 
« Tt doth not, faith Lord Hale, ouſt acceſlarics of their clergy, 
4 nor, it ſeems, doth it ouſt any of his clergy but him that actu- 
« ally picks the pocket, and not thoſe that are preſent aiding 
tt and afliſting, upon the reaſon of Zvans's cafe ; for it ſhall be 
« taken literally.” In Steward's caſe, who was indicted on 
this ſtatute at the Old Bailey in April 1690, a perſon preſent 
with him and abetting had his clergy by the advice of all the 
Juſtices ; and this is the conſtant courſe at the Old Bailey t. 


So on the ſtatute againſt robbery in a dwelling-houſe to the 
value of 5s; Evans and Finch 1 put up a ladder againſt a 
chamber-window, Evans opened the window; got into the 
chamber and ſtole . 40. Finch ſtood on the ladder in the 
view of Evans, ſaw him in the chamber, was aſſiſting in the 
robbery and took part of the money. It was ruled, that, be- 
cauſe Finch did not enter the chamber, he, though a principal, 


was intitled to his clergy 3 ; and Evans had judgment of death. 


1— — 


# A, 43+ Stiles 86. This caſe is cited with approbation in 1 Hal: 469 
and other places, and by Hel: in the caſe of the Queen and Ybifller i in Salk, 
$42. Far. 129. 4 Lord Raym. 842. See the arguments of the judges in i- 
ler's caſe. 

(+ See the caſes of Iris and Stern in Leach 3. 8.) 
1 Cre. Car. 473. This caſe is likewiſe cited by Halt in Whifller's caſe. 


Hale, 
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Hale, upon this ſtatute, layeth down the rule very clearly, 1 Hale 526 

« It muſt, faith he, be à ſtealing 1d the houſe; and there- 58. 357. 
& fore he that ſteals, or is party to the ſtealing, being out of the 
« houſe, is not by this ſtatute ouſted of his clergy.” He adds, 
« And the like law had been upon the ſtatute 5 & 6 Edw. VI; 
for theſe ſtatutes only exclude the parties that actually take 

« out of the dwelling-houſe, not thoſe that are preſent and aſ- 
« ſenters, as hath been alſo before declared upon the ſtatute 
.« of ſtabbing.” 

| His Lordſhip, in other parts of his work, ſpeaks doubtfully 1 Hale 3a r, 528. 
with regard to the conſtruction of the ſtatute 5 & 6 Eh. 339 
VI*;. but never intimates the leaſt doubt concerning the caſe | 
of Evans and Finch on the 39th Elizabeth. 


Caſes without number might have been cited to ſhew how 
extremely tender the judges in all times have been in the con- 
ſtruction of acts, which take away clergy. Theſe are cited 
to ſhew how careful they have been to ſever the offence of 
thaſe who actually committed the fact from the offence of thoſe 
who were barely preſent aiding and abetting. 

Wich regard to the ſtatute of ſtabbing, the thruſt given by 
A. is in conſtruction of law given by every one preſent aiding 
and abetting. With regard to the ſtatute 39 Eliz. the entry 
of A. is in conſtruction of law the entry of every one preſent 
aiding and abetting. It is undoubtedly ſo in the caſe of bur- 
glary at common-law : for nothing is more certain than that 
there can be no burglary without an entry; and yet if A., B. 
and C. agree to commit a burglary, and A. breaks and enters, 
and B. and C. ſtand without upon the watch, they likewiſe are 
burglars, though they never ſet foot over the threſhold, The 
entry of A, is in conſtruction of law the entry of B. and & 


Why did not the notion of a conſtructive entry prevail in 
the one caſe, to ouſt the abettor of his clergy, as well as in the 
other ? The reaſon is plain; the judges in the caſe of Evans 
and Finch were upon the conſtruction of a very penal ſtatute, 


® N. B. Aiders and abettors preſent, and acceſſaries before the fact in of- 
fences againſt this act and 39 Elin. c. 15. are ouſted by ſtatute 394%. & M. 
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which was to be taken literally and ſtrictiy. Aiders and abet- 


tors were not named, nor deſcribed; and if the legiſlature had 
intended 'to ouſt them, it would have done it in plain terms, 
as in numberleſs caſes, which might be cited, it hath done, 
Their caſe was therefore taken to be caſus omiſſus, for which 
the legiſlature only can provide, and hath by a late ſtatute 
actually provided, and will in all ſimilar caſes, whenever it 
ſhall appear to be expedient. 


A diſtinction hath been attempted — theſe caſes and 
the preſent. Theſe, it hath been ſaid, are upon ſtatutes which 
take away clergy from felonies at common-law before intitled 
to it ; this is upon a ſtatute creating a new felony, and ouſting 

clergy. I confeſs, that I do not ſee where the difference, af- 
fecting the preſent queſtion, lieth, unleſs it be in favour of Sims. 
The general principle, on which the caſes I have cited turn, is, 
that penal ſtatutes, eſpecially ſtatutes capitally penal, are to be 
conſtrued ſtrictly. The ſtatute on which the preſent queſtion 
ariſeth is one of that fort. Upon the general principle aiders 
and abettors, though principals in a degree, have been admitted 
to their clergy. Why will not the ſame general principle 
operate upon ſtatute as well as upon common-law felonies? I 
hope it will not be ſaid, that in the caſe of felonies at common- 
law the ſtatutes ouſting clergy leave aiders and abettors, unleſs 
named or deſcribed, in their former ſtate intitled to clergy, but 
ſtatutes creating new felonies, and ouſting clergy, operate not 
at all upon aiders and abettors, unleſs they likewiſe are oufled : 
I hope this will not be faid, becauſe it would, I think, be refin- 
ing too far in a caſe of life. Judges have often in favour of 


life given way to diſtinctions, which poſſibly might never have 


occurred to perſons who have not made the law their principal 
ſtudy. They have done ſo in favour of life; but they have 
very ſeldom done it, and, I think, never ought to do it, againſt 
the life of a man, 


Beſides, if aiders and abettors, not named nor deſcribed, 
are ſuppoſed to be ouſted, leſt the ſtatute ſhould be wholly 
ineffectual as to them, why are not acceſſaries, not named nor 


deſcribed, likewiſe ouſted ? They are felons, not indeed de- 


clared ſo by the act, but in conſtruction of law; by the common« 
laue 
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dau. operating on the ſlatute, they become felons, In like manner 
aiders and abettors preſent, not named nor deſcribed, are fe- 


lons, and principal felons ; not declared ſo by the act, but by 
the common-law operating on the act they become ſo. Why may 
not theſe therefore, as well as the others, be conſidered as fe- 
lons ; not ſubje& to the ſpecial penalties of the act, but to the 
pains and diſabilities of felons intitled to the benefit of clergy ? 


What, as I have heard, principally weighed with the majo- 
rity of the judges, in the caſe of Sims, was the conſtruction 
which hath been conſtantly put on acts of parliament touching 
high treaſon, and on thoſe which take away clergy from mur- 
der, robbery, rape and burglary. Aiders and abettors, though 
not named in the ſtatutes, have always been brought within 
the compaſs of them to all intents, and have ſuffered accord- 
ingly. | | 
I think the caſe of treaſon no- wiſe applicable to the preſent 
queſtion. Aiders and abettors in high treaſons of all kinds 
are traitors, as aiders and abettors in felonies of all kinds are 
felons. Thus far the caſes run together : but when we pro- 
ceed to the conſequences of a conviction, which is the preſent 
queſtion, there the cafes differ moſt materially. Every ſpecies 
and every degree of high treaſon is puniſhed with death, from 
the treaſon of him who commits the fact to his who knowingly 
receives and harbours him, except in a few caſes wherein ſpe- 
cial ſtatutes have otherwiſe provided ; but felonies of every 
kind and degree are not at preſent ſo dealt with: and there- 
fore in a queſtion touching the allowance of clergy nothing 
can be inferred from the extreme, but in moſt caſes neceſſary 
rigour of the law in the caſe of high treaſon, 


With regard to the ſtatutes ouſting clergy in the caſes of 
murder &c, it may be thought a matter of too great nicety to 
ſay, that thoſe acts take away clergy from the offence geno- 
rally, and not barely from the perſons committing the fact, as 
the act on which the preſent queſtion ariſeth doth, This diſ- 
tinction may be thought a little nice; and yet it hath been 
countenanced by great authority ®, But this point will not reſt 
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ſolely on that diſtinction: for the offences ouſted of clergy by 
theſe acts are expreſſed in terins, not only of well-known ſigni- 
fication, but in terms which, at the time of making the acts, 
and for an age or two before, did inconteftably include the of- 
fence of perſons preſent aiding and abetting, as well as of thoſe 


who actually committed the fact. 
« No perſon, faith the act of Edw. VI, that hath been, 


or ſhall be, convicted of murder of malice prepenſed,——or of 


or for robbing any perſon in the highway or near to the high- 
way hall be admitted to have the benefit of his clergy.” 


« If, faith the ſtatute of Elizabeth, any perſon ſhall fortune 
to commit any manner of felonious rape, raviſhment or bur- 
glary, and to be found guilty by verdict of any ſuch felonious rape 
or burglary, or ſhall fortune to be outlawed for any the offences 
aforeſaid, or upon his arraignment ſhall confeſs any ſuch feloni- 
ous rape or burglary——, he ſhall ſuffer death without any 
allowance of the benefit of clergy.” 


The perſons who are the objects of theſe acts are perſons 
convicted of murder, robbery, rape or burglary, Now, who 
were liable to be convicted of theſe crimes at the time theſe acts 
were made ? Undoubtedly perſons preſent aiding and abetting, 
The difference therefore between theſe acts and that on which 
the preſent queſtion turns is plainly this: one is totally ſilent 
with regard to aiders and abettors z the other ſtatutes deſcribe 
the perſons who are the objects of them in terms which take 
in aiders und ubettors, and were 4nown to do ſo at the time 
the aft; were made, 


Lord Chief- Juſtice Coke ſaith, that in the caſe of buggery 
perſons preſent and abetting are principals. Hae concurs wit 

him, and adds, that they are ouſted of their clergy, I do not 
know, that the latter point hath ever come in judgment: but 1 
think, that the opinion may be well founded on the letter of 
the ſtatute, which takes away clergy from the offence under 4 
well-known denomination, and not barely from the perſons com» 


. vine, mitting the fat, „ Foraſmuch as there is no ſufficient and 
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mankind or beaſt ; Be it enacted, that the ſame offence ſhall, 
from henceforth be adjudged felony, and that no perſon offend- 
ing in any ſuch offence ſhall be admitted to his clergy.” | 
Lord Cute tells us, that in penning the act the word perſon 
was made choice of on purpoſe to include both ſexes : and 
very probably the extenſive words perſon offending in any ſuch 
offence were uſed, in order to take in every one who ſhould be 
preſent at a ſcene of ſuch deteſtable lewdneſs, and bear any 
part in it, whether as agent, patient or abettor. The words 


certainly include them all: and as to the two former, words 


of a leſs general extent would have taken them in; for, ſup- 
poſing a mutual conſent, both the agent and patient may, in 
- ſtrict propriety, be deemed actual perpetrators of the crime, 
each acting a part, different indeed, but equally neceſſary to- 
wards the perpetration of it. The caſe of buggery therefore 


differs widely from the preſent, In that caſe aiders and abet- 


tors come within the deſcription of the act; in this the act is 
ſilent as to them, Aiders and abettors in the caſe of buggery, 
being perſons offending ix the offence, may be ouſted ; but 
acceſſaries before and after in buggery, whoſe offences are 
preceedent or ſubſequent to the fact, certainly are not. 


It may, I think, be laid down as a general rule, That indict- 
ments grounded on penal ſtatutes, eſpecially the moſt penal, 
muſt purſue the ſtatute, ſo as to bring the party preciſely within 
it: and this rule holds as well with regard to ſtatutes which 
take away clorgy from felonies at common-law, us to ſtatutes 
creating new felonies, „ The indictment, faich Stanford, 
muſt ſet forth the offence in ſuch manner as it is expreſſed 
in the ſtatute, otherwiſe the offender ſhall have his clergy,” 


In the caſe of rape, which was felony, though not capital, at 
common law, and was made capital by the ſtatute of 7/7, 
miner the ſecond, the words of the ſtatute are, If any man 
« ui dame or damoſel,” 4. was indicted on the ſtatute, 
that he feloniouſly took Alfce-at-Stile, and had carnal know- 
ledge of her againſt her will, without ſaying quod rapuit, T'wa 
of the judges were of opinion, that the indictment was inſuf- 
ficient, becauſe the words of the ſtatute were not purſued ; 
for, ſaith the book, we cannot take any thing by intendment in « 
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eaſe of felony. Another judge thought, that the indictment 
might be ſupported, becauſe the matter ſet forth, viz. that he 
took her and had carnal knowledge of her againſt her will, 


fully imported, that he raviſhed her, 
Tit. Inditment Brooke, who abridgeth this caſe, concurs with the judges who 
pb 7. thought the indictment inſufficient ; and this opinion is holden 
to be good law to this day, 


So if the indictment chargeth, that the defendant voluntarid, 

felonict et ex malitid precogitatd interfecit, without ſaying mur- 

Dyer 3044 dravit, which is the word the ſtatute uſeth, it amounts to no 

A jo, k. more than an indlétment for manſlaughter, and the offender 
ſhall have his clergy, 


80 in the caſe of buggery, It was never thought ſufficient to 
charge, that tho defendant in quendam A. N. injultum fecity et 
cum es felonied contra naturam rem veneream habuit, ipſimgue 
A. B. carnalitiy cognovit, which ſufficiently deſerlbes the 
offence to a common intendment z but becaule the ſtatute de- 
ſcribes the offence by the term buggery, the Indictment goes on 
and chargeth peceatumgne illud ſodemitienm Anglicd diet" bug» 
gery adtune et ibidem nequitdy, felonicd, We, commiſit et perpe- 
travit. See In G. Ent, 351, b. a precedent ſettled by great 
advice z and all the precedents, 


80 in the caſe of the regieides, it was thought neceſſary 
preciſely to purſue the words of the ſtatute of treaſons, Ac» 
cordingly the indictment charged, that they compaſſed and 

Kel, 8, imagined the death of the king : and the actual murder of the 
king was laid as the overt act of ſuch compaſſing and imaging» 
tion, though one of the priſoners was ſuppoſed to have given 
the blow. 


Caſes without number might be cited which turn upon this 
eneral principle, That indictments upon penal ſtatutes muſt 
I&tly purſue the ſtatute. 1 have mentioned a few wherein 
the fulleſt deſcription of the offence, were it even in the terms 
of a legal definition, would not be ſufficient without keepin 
cloſe to the words of the ſtatute; and if theſe caſes be law, i 
the general principle on which they turn be true, which no- 
body hath ever yet denied, it will, I think, follow, that 1 
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had he been indicted as an aider and abettor, could not have 
been ouſted of his clergy, aiders and abettors not being named 
in the act: nor could it have been ſaid, that he, being charged 
as an aider and abettor preſent at the fact, is ſufficiently charged 
with the fact itſelf, merely becauſe in conſtruction of law 
aiders and abettors may be ſaid to have committed the fact. 


Lord Hale puts @ caſe which I think much ſtronger than 
the preſent, ſuppoſing Sims to have been indicted as an alder 
and abettor, A., B. and C. are indicted on the ſtatute of 
ſtabbing, and the indictment chargeth, that 4. made the thruſt, 
and that B. and & were preſent aiding and abetting. It comes 
out on evidence, that B. made the thruſt, and that A. and G 
were preſent aiding and abetting. This evidence upon ſuch 
an indiment for murder, or manſlaughter at common-law, 
would have been ſufficient to convict them all: but In the caſe 
put his Lordſhip is clear, that “ not only / and G who gave 
not the ſtroke, ſhall have thelr clergy, but alſo B, becauſe 
though the caſo of J. ls within the ſtatute, yet as to him the 
indidtment bringt him not within the Aatute.” If Lord Hale 
be warranted in this opinion, as 1 think he Is, Sn had he 
been Indléted as an alder and abettor, could not have been 
\ ouſted of hls clergy z becauſo, to borrow his Lordſhip's words, 
the indictment would not have brought him within the act: 
and, in my opinion, this ſpecial verdict, which finds him to 
have been no more than an alder and abettor, doth not bring 
him within it, In the caſe put by Lord Hale the perſon who 
actually made the thruſt was, in his opinion, Intitled to his 
clergy, becauſe he was charged only as an alder and abettor z 
and it would ſound, I think, extremely harſh to ſay, that Sims 
who is found by this verdict to have been no more than an 
aider and ubettor is ouſted, 


Refore I conclude I will briefly conſider how the law an- 
tiently ſtood with regard to aiders and abettors preſent at tho 
fact, but not actual perpetrators of the crime z upon what 
grounds the law was altered with regard to them; and how 

that alteration affected their caſe at the time it was intro- 
duced, This inquiry may probably throw ſome light upon the 


principal queſtion, | 
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In antient times theſe perſons were conſidered not as prin- 
cipals, but as acceſſaries AT the fat; and conſequently were 


not liable to anſwer till the principal ſhould be convicted or 
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outlawed, 


Bra#ton o ſaith, « Appellati vero de forcid ſalvo attachientur, 
1 appellati de fa convincantur,” = 5 omnes pro- 
ſint, tam de forcid quam de fats, procedatur contra 
omnes per ordinem z dum tamen illi de forcid non reſpondeant, 
antequam faitum convincatur +,” That by the appellati de för- 
cid this author means perſons preſent and adiſting in the fact, 
but not actual perpetrators, appears by the ſubſtance of an ap- 
peal, which he ſets forth in the next ſeftion, 4 A, appellat 
talem de forcid, quod venit idem talis cum predicto B. (the 
neipal) et tenult ipſum G (the deceaſed) quamdiu idem B. 
lum interfecit; vel vinxit eum &c,-quo magie ipſe G ſult 
interſoctus.“ 


Flita ſalth, 4 Appellatl de forcid, eonſillo, precepto, auxlllo 
vel receptamento, donec principaler convincantur de fade, ro- 
ſpondere non dobent ſod tune demum cum convict! fuerint 
principalis poterunt ili de forcid, et alll, ſic appellari; A. ap» 
pellat F. &.“ much in the form ſet down by Braden, 


Zo with regard to an appeal of rape, Braden ſaith, „ Fact4 
executione judici] de corruptore, procedat appellum verſus eos 
qui appellati ſunt de forcid, Peſſunt enim oe plures in forcid, 


fed tamen unus tantim tenebitur de corruptiono.—Eadem A, 


appellat G, quod eodem die quo prediftus J. (the principal) et 
eidem hord, dum idem JJ. abſtulit pucellagium ſuum, ſult 
idem G in foreid, Ita quod tonult eam dum idem J. abſtulit ei 
pucellaglum ſuum.“ 


In the year-book 40 E. III. 42, the defendant In an appeal, 
who was charged with being preſent and directing a murder, 
was let to mainprize, quia acceſſory ; and the Mirror enume- 


eld 
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rating the ſeveral ſorts of acceſſaries, among others, mentioneth 
ceux que ſont en la force. 

I am ſenſible, that Lord Chief - Juſtice Coke in his Comment 
on Wiſtminſter I. c. 14. underſtood the words, (None ſhall be 
outlawed upon appeal of commandment, force, aid or receipt,“ 
to import no more than a proceeding againſt acceſlaries before 
and after the fact: and I admit, that, in order to reconcile the 
Jaw touching aiders and abettors, as it now ſtands, to that act, 
the words muſt be ſo underſtood; though Stanford takes the 
word force to have imported originally one preſent and abettings 
« But, ſaith he, the law is not ſo at this day,” However no- 
thing can be plainer than that Bracten and Fleta, who wrote 
about the time of the act, one a little before, and the other 
ſoon after the paſſing of it, when they ſpeak of perſons appealed 
de foreid, mean thoſe who were preſent at the fact aiding and 
abetting, The appeal de forcid, the ſubſtance of which they 
of us, Inconteſtably proves this, It likewiſe ſhews what 

e law was at that time: for the eſtabliſhed rules of pleading 
ſpeak the general ſenſe of the age in which they prevall, 


Tho oath of the defendant in an appeal de fbreid upon Joln« 
ing battle, the ſubſtance of which we have in Bradten, is to the 
ſame purpoſe : Qyod non venit cum tall, gui appellatus off of 
convittus de fatto, nec ipſum talem (the deceaſed) tenuit, nec 
ligavit, nec aliam forciam el intulit, dum prædictus talls eum 
occiditz vel plagavit, per quod mortuus fuit,” Hradlon in the 
next ſection, ſpeaking of the ſame proceeding, ſaith, „ 81 ap- 
pellatus vitus fuerit, eandem pœnam ſuſtineat, quam ſuſtinuit 
ille de fats, Dicitur enim vulgariter, quod ſatis occidit qui 
prwelpit, vel qui malo animo tenet dum quis occiditurz et ad 
paria judicantur in utroque delicto, quantum ad panam,” 


At the time when theſe authors wrote, and indeed for a long 
time afterwards, the law was taken to be, that perſons preſent 
aiding and abetting were to be conſidered in the rank of ac- 
ceſſaries, not liable to anſwer till the principal was convicted 
or outlawed ; but the miſchiefs of this rule were very great and 
many, The perſons who were then eſteemed the only prin- 
cipals might die before conviction: their accomplices might 
diſpatch them, in order to procure their own indemnity z and 
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it is no improbable ſuppoſition, that perſons whoſe hands have 
been once dipped in blood ſhould do ſo, The principals ' 
might be perſons wholly unknown, or they might not be diſtin- 
guiſhable from the reſt of the party-in the confuſion, which 
uſually attends the perpetration of enormous offences, where 
numbers are concerned. In all theſe caſes, and others which 
might be mentioned, by too ſtrict an adherence to this rule 
the hands of juſtice would be for ever tied up with re- 
gard to the accomplices : and whenever the principals could 
lie concealed or flee, the courſe of juſtice againſt the accom- 
plices was very much retarded, 


If I may be allowed to make a conſecture, I would ſay, that 
to obylate theſe miſchlefs, and with that view alne, the judges 
by degrees came into the rule of law, as it now ſtands, That 
all preſent and abetting are principals, Which rule was by no 
means ſettled till after the time of Zdward III; and fo late 
88 the 1ſt of Queen Mary a chlef-juſtice of England ſtrongly 
doubted of It, though indeed It had been ſufficiently ſettled bo- 
fore that time, What ſtrengthens my conjeRture le, that It 
appears by the caſes cited In the margin “, whereln the point 
came under conſideration, that the perſons who gave the mor- 
tal wounds, for they are all eaſes of murder, were fled from 
Juſtice z and that none beſide the perſons preſent and abetting 
were ameſnable ; and probably in the other caſes 4+ the fact 
might be ſo, though the reporters are ſilent as to that circum» 
ſtance; and I the rather think ſo, becauſe 1 do not at preſent 
recollect any caſe, wherein, as the law then ſtood, the diſtinction 
between principals and acceſſaries could be any way material, 
unleſs it were to determine, whether the priſoner ſhould take 
his trial immediately, or muſt wait for the conviction of another 
perſon, who poſſibly might not then be ameſnable to juſtice, 


It is certain, that the diſtinction did not affect the life of 
the party; for with regard to the effect of a conviction, before 
the ſtatutes which took away clergy, principals and acceſſaries 
of all ſorts came under one and thè ſame rule, If the crimi- 
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nal was a clerk or qualified to be fo, of which reading was 
made the teſt, he was admitted to his clergy, though a princi- 
pal in the higheſt degree ; on the other hand, if he was a per- 
ſon not capable of the privilegium clericale, as women and 
many other perſons were not, he was liable to ſuffer death 
upon conviction or attainder, though no more than an acceſ- 
ſary in the loweſt degree j for in thoſe days all felonies, except 
petit larciny and mayhem, were capital, unleſs the party was 
capable of the privilege of clergy z which, where it was al- 
lowed, extended to all felonies alike, But the wiſdom of luter 
ages hath happily inverted that rule, The allowance or non- 
allowance of clergy doth not now depend upon the function 
or capacity of the offender, but on the nature of the offence : 
and, where clergy is allowed, It Is by late acts o extended to all 
ranks and orders of men, 80 that in the conſtruction of ſta- 
tutes which take away clergy, the queſtion, whether principal 
or accellary, is now become a matter of extreme conſequences 
to the priſoner z It Is In many caſes life or death to him ; but 
that was not the caſe, when the Judges began to conſider alders 
and abettors, not as acceſlaries at the fact, but as principals 
in It. This they did, and I think very rightly, in order to 
bring great offenders to thelr trial, but without any view of 
inhancing their puniſhment upon conviRtion z for, had a depar- 
ture from the antient rule affected the priſoner's life upon con» 
viction, I think that the judges would ſtill have adhered to 
the rule, notwithſtanding the miſchiefs I have mentioned, till 
the legiſlature ſhould think proper to interpoſe and provide a 
remedy, 


Tf what I have ſaid ſhall be thought to account for the in- 
troduction of the preſent rule with regard to aiders and abet- 
tors, it may likewiſe ſerve to determine the extent of it, and 
to evince the wiſdom and equity of the reſolutions in the caſes 
of Page and Harwood, and of Evans and Finch, and other 
caſes before cited, The judges in thoſe caſes admitted the 
rule in it's due latitude, but refuſed to extend it, in all it's 
poſſible cenſequences, to a queſtion, I mean the queſtion touching 
the allowance of clergy,—a queſtion which did not exiſt, nor 
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could poſibly be In the contemplation of the Judges, In the 
_ we _ {ty at the time that doftrine was firſt recelved 


The Caſs of Yohn Bell, 


a lachen HE defendant was Indidzed at the 0% Bal In 17 
High ret T on the (latute h C g III. .. 36, That — —ꝗ 
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elne. - xined by the Lord High-Treaſurer or Commiſſioners of the 
Treaſury, knowingly, ng and traiterouſly had in his 
cuſtody 4 preſs for colnage withou lawful authority 
3 for that purpoſe, againh the dev of dls tle 
giance ' 


Upon the trial a doubt aroſe, whether the evidence was ſuf- 
ficient to bring the defendant within the act: and thereupon 
by the conſent of the Attorney-general on the part of the 
crown, and of the defendant's counſel, the priſoner was found 
guilty ; but judgment was reſpited by conſent until the opinion 
of all the judges could be had upon the points of law ariſing 
upon the evidence, 


This matter reſted till Fune 1755, when the following ſtate 
of the evidence was agreed on, and ſigned by counſel on the 
part of the crown and of the defendant, 


« Tt was proved, that the defendant knowingly had a prefh 
in his houſe and cuſtody, of the ſame ſort as thoſe uſed in the 
mint for coinage, and proper to be made uſe of for coining 
guineas, ſhillings and Louis d'ors, or any other leſs pieces, but 
not large enough for coining crowns and half-crowns,” 


« Tt was not proved, that it was ever made uſe of, or in- 
tended to be made uſe of, by the defendant for coining any of 
the current coin of this kingdom : but it was proved, that it 
was intended to be made uſe of by him in coining Louis d'ors 
and other foreign pieces, not the current coin of this king- 
dom,” 
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u It was likewiſe _=m— that this proſy was to be 
made uſe of for making medals, dlal-plates for watches, but⸗ 
tons und ſeveral other . but It was not proved, that the 
defendant ever made uſe, or Intended to make uſe, of this 


preſs for making any of theſs things,” | 
« It was alſo proved, that (ugh preſſes as the are In 
many tradeſtnen's ſhops In town, and are made uſe of by them, 


In the way of thelr trades, for making wateh-keys, watch= 
chains, Aal la for watches, cane» buttons and divers 
other things z and were never, as the witneſſes had heard, 


made uſe of by any of them for colning any fort of money," 

« There was no proof on the part of the defendant, that he 
was & perſon employed or to be employed in his Majeſty's 
mint or mints in the Tower of London or elſewhere, and for 
the uſe and ſervice of the mints onl Job 4 
lawfully authorized by the Lords iffioners of the Trea- 
ſury, or the Lord High-Treaſurer of England for the time 
being z or that he had any lawful authority, or any excuſe hut 


as id for having the faid preſs in his cuſtody or poſe 
ſeſſion," 


The caſe was argued in Serjeants-inn Hall before all the 
Judges, on the goth of Fune 1755: and ſome days 
at a conference among the judges at Lord Chief-Juſtice 
Ryder's chambers, two queſtions were made, 


Firſt, Whether a preſs for coinage is one of the tools or 
inſtruments within that clauſe of the act on which this indict- 
ment is founded, | 


| Second, Suppoſing it to be within the clauſe, whether the 
facts ſtated in the caſe amount to a ſufficient excuſe, ſo as to 
take the defendant out of the penalties of the act. 


Upon the firſt queſtion Lord Chief-Juſtice Ryder was of 
opinion, that a preſs for coinage is not one of the tools or in- 
ſtruments within the clauſe of the act on which this indict- 
ment is founded, He thought, that an a& fo penal ought 
to be conſtrued with great ſtrictneſs, and that unleſs the de- 
fendant's caſe can be brought within the very letter of the 
clauſe, he cannot be guilty of high treaſon, 1 

0 
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He admitted, that a preſs for coinage is named before you 
come to the clauſe on which the indictment is founded, and 
that this clauſe, after enumerating ſome of the tools and in- 
ſtruments proper for coining, concludes with theſe general 
words, © or other tool or inſtrument before mentioned :”” but 
he thought, that the preſs not being named in this clauſe, it 
could not be brought within the words, other tool or inſtru- 
ment before mentioned, 


To this purpoſe he cited Stra. 496 and 1098 *, That a 
gun, though very proper for killing game, and commonly uſed 
for that purpoſe, yet not being named in the fifth of Queen 
Anne, is not within the general words of the act, « other en- 
gines to deſtroy the game.” 

He thought likewiſe, that the words, other tool or in/irument 
before mentioned, might be ſufficiently ſatisfied by extending 
them to the tools &c. mentioned in the firſt clauſe of the act, 
where the coining preſs is likewiſe omitted : and he was the 
rather inclined to put this conſtruction upon the act, becauſe 
the legiſlature had but the ſeſſion before inflicted a heavy pe- 
nalty, no leſs than five hundred pounds, beſide the forfeiture of 
the preſs, on all perſons having preſſes in their cuſtody z and as 
it may, he thought, be reaſonably preſumed, that the legi- 
ſlature did not intend to make the fame offence high treaſon, 
before a proper trial could have been made what effect a pecu- 
niary penalty would have, he ſuppoſed the coining-preſs to be 
for that reaſon purpoſely omitted in this clauſe of the act. 


Upon the ſecond queſtion his Lordſhip was clearly of opinion, 
that, ſuppoſing the coining-preſs to be within the clauſe, none 
of the facts ſtated in the caſe amount to a ſufficient excuſe, ſo as 
to take the defendant out of the penalties of the act. 


He ſaid, that though the ſtatute, on which the proſecution 
is founded, might carry an air of ſome ſeverity, yet if the of- 
fence is plainly within the letter and intention of the act, and 
the defendant hath no excuſe to take him out of it, it is the 
proper province of the judges, jus dicere et non jus dare, The 


® (Rex v. Gardner, B. K. Trin. 11 Geo, II. The caſe is alſo reported in 
Andrew! 2.55.) 
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intention of the legiſlature in this act, and in that now cited, 
was, as far as it was poſſible,” to take from the ſubject all 
means or poſſibility of counterfeiting the coin, as any-one may 
ſee, who will read the preambles of the acts with due attention. 
The ultimate end of both is the ſame ; the means they both 
propoſe are to keep the tools and inſtruments, commonly uſed 
in coining, out of private hands. The former regards the 
coining-preſs only: the latter, plainly founded; on the ſame 
-principle, and purſuing the ſame end by means of a ſimilar na- 
ture, extends to other inſtruments of coining, and, among other 
offences, makes it high treaſon knowingly to be poſſeſſed of 
them without lawful authority or ſufficient excuſe, 

The facts ſtated in the caſe plainly bring the defendant 
within the words and intention of the act, ſuppoſing a coining- 
preſs to be within the clauſe under conſideration, unleſs any 
of the facts ſtated amount to a ſufficient excuſe. 


One part of the excuſe inſiſted upon is, that the preſs was 
never made uſe of for counterfeiting the current coin of the 
kingdom : but that circumſtance alone doth not carry with it 
even the ſhadow of an excuſe within the meaning of this act; 
becauſe, if the defendant had made uſe of it for that purpoſe, 
he would have been guilty of high treaſon without the aid of 


this act. 

It is farther ſtated, that the defendant never intended to 
make uſe of the preſs for that purpoſe ; and thence it is in- 
ferred, that he is not within the act: but there is not a ſingle 
word in the act which makes the intention of the party an in- 
gredient in the caſe, . If it be an ingredient in the preſent 
caſe, it will be equally ſo in the caſe of making or mending, 
buying or ſelling, and indeed in every other caſe provided for 
by the act: and ſuch a conſtruction once admitted, the whole 
ſyſtem of the act will be overturned; for the act, with the 
ſole view to prevent coining, hath made certain facts prepara- 
tory to that offence, and capable of clear proof, high treaſon, 
The conſtruction now contended for introduceth another fact, 
the intention of the party, as matter of evidence and a neceſſary 


Ee | ingredient 


(see Lonnard's 
caſo ina Black, 
R. 807, 822. 
and in Leach 
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ingredient in the caſe, a fact which in moſt eaſes is extremely 
difficult, and in ſome impoſſible, to be proved. 


It is objected, that the defendant intended to make uſe of the 
preſs for coining Louis d'ors and other pieces of foreign coin; 
and this criminal intention is called a ſufficient excuſe ; but 
let it be remembered, that the intention of the act was, as far 
as poſſible, to keep all the means of coining out of private 
hands; that the preſs was fitted for coining the coin of the 
kin as well as foreign coin, and might have been made uſe 
of for either purpoſe j let this be admitted, and it will be found 
to be no excuſe within the ſetiſe and meaning of this act for 
the defendant to ſay, © I intended the preſs for a very wicked 
purpoſe, but not for the worlt It was adapted toy I Intended 
to commit miſpriſion of treaſon, but not high treaſon 1” for the 
worde, ſuffclient exeuſe, under which the defendant would ſhel- 
ter himſelf, certalnly mean In this act, as they do In all lan- 
guage, an honeſt, a falr, a reaſonable excuſe, an exeuſe which 
an honeſt man may make without bluſhing, 


His Lordſhip eoncluded, that none of the facts (tated In 
the caſe amount to an excuſe, ſuppoſing the preſs to be a too! 
or inſtrument within the meaning of the act but for the rea» 
ſons given in his argument on the firſt queſtion, he thought 
the defendant not guilty of high treaſon, 


Some of the judges doubted on the firſt queſtion, but much 
the greater part were clear, that a preſs for coinage is within 
tho clauſe of the act on which this indictment is founded, It is 
expreſily named among ther tools and inſtruments for coin- 
ing in the clayſe next before that in queſtion, and conſe- 

yently muſt come within the words other tool or inflrument 
fire mentioned; otherwiſe thoſe words of reference, plainly in- 
tended to take in ſome things not expreſily named, would 
ſtand far nothing: and to carry the words of reference back to 
the firſt clauſe, paſſing over that immediately preceeding, is 
contrary to all the known rules of conſtruction; ad proximum 
entroedens fiat relgtio, As to the caſe cited from Strange, the 
gun is not once named in the act; if it had been named, the 
general words muſt have taken it in: beſides, guns may be, 
| and 
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and often are kept, and prudent it is to keep them, for a man's 
| . neceſſary defence, without any purpoſe of deſtroying the 
game *, | 


It was obſerved too, that the coining-preſs is named in the 
ſecond and fifth ſections of this act, among other tools or in- 
ſtruments proper for coining ; and that in that light it is likes 
wiſe mentioned in the ſtatute 7 & 8 . III. c. 196 
| Thoſe judges who doubted on this queſtion laid no great 


ſtreſs on that doubt; for they were clear with the defendant 
on the ſecond, that the fudts ſtated in the caſe amount to 4 


hief- Juſtice Ryder and Juſtice Fer, concurred, 


They thought, that the ſole obje&t of this act, and alſo of 
the y @& 8 JF, III, elted by Lord Chief-Juſtlee Ryder, was 
to prevent the counterfeiting 14s current coin of this bingdom. 
The ſtatute 7 & 8 H III. reeites, 4 That the greateſt foou» 
rity againſt counterfeiting {he neu- Intended coin of this realm 
by the mill and preſs Is the difficulty of being provided with 
fit tools or Inſtruments for the doing thereof” and then enadts 
among other things in the manner hinted at by the Chief» 
Juſtice, The title of the act now under conſideration is, 
For preventing the counterfeiting thy current coin of the bing» 
dom ;"! und the act recites, “ Notwithſtanding the good laws 
(till in farce againſt the counterfeiting the manies and cons 
this realm, yet the ſaid offence doth daily increaſe ;'* and for 
redreſs of this great and growing miſchief it enacts &. &c, 


They obſerved too, that the firſt, ſecond, third and fourth 
ſecdions make uſe of terms deſcriptive of the current coin of 
the kingdom and no other ; and that the perſons excepted out 
of the act are thoſe employed in his Majeſty's mints, or having 
lawful authority from the Lord High- Treaſurer or Commiſe 
ſioners of the Treaſury, 


di a —_—_— 


— — 


® Sec the act declaring the rights and liberties of the ſubjeRt, and ſettling the 
ſueceſſian of the crown, 1 . & M. ſel. 2. e. 2, (The ſubjefts which are 
Proteſtants may have arms for their defence ſuitable to their conditions, and as 
allowed by law ” A claim of this kind made upon fo great an occaſion cannor 
be ſuppoſed to have been given up by any of the laws for the proſervation of 
the game. 
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lent excuſe : and in this opinion all the Judges, except 


— — 
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© From theſe obſervations on the act they inferred, that the 
proper coin of the kingdom was the ſole object of it, 


It was farther obſerved by one of the judges, who argued on 
this ſide of the queſtion, that, in the judgment of the legiſla- 
ture itſelf, the remedies provided by this a& are confined to 
the coin of the kingdom z for the ſtatute 1 Ann. ſeſſ. 1. c. 9, 
which gives this act a farther continuance (for it was origi- 
nally a temporary act) recites, 4 That it had been found of 
good uſe for ſuppreſſing the counterfeiting the current coin of 
the kingdom by ſuch tools or inſtruments as are therein pro- 
hiblted,” 


They all admitted, that the act ſometlmes makes uſe of 
words of a large import z but they thought, that, the whole 
tenor. of the act conſidered, thoſe words ought, in the con- 
ſtruction of ſo penal a law, to be confined to that ſpecies of 
coin which they conceived to be the ſole object of the atten» 
tion of the legiſlature at the time when the act was under con- 
fideration : and ſince it is ſtated in the caſe, that there was no 
proof, that the defendant intended to make uſe of the preſs in 
queſtion for counterfeiting the current coin of the kingdom, 
but on the contrary that it was intended to be uſed in coun» 
terfeiting Louis r and other foreign coin, they concluded, 
that this intention, though highly criminal, would be ſufficient 


to take him out of the act. It is indeed a very unfavourable 


excuſe, that he intended to commit miſpriſion of treaſon ; 
but ſtill that excuſe, bad as it is, will take his caſe out of 


the act: for it would be abſurd, and againſt all the rules of 


proportion, to make the ſteps preparatory to a crime high 


have been no more than miſpriſion of treaſon, 


If the defendant had made or mended, bought or ſold, or had 
in his cuſtody, a ſtamp, mould or dye for coining Louis d'ors, 


he could not be guilty of high treaſon within the act; ſince 
the clauſe touching thoſe tools is expreſsly confined to ſtamps 


&c. for coining coin current within the kingdom, which Louis 
d'ors are not ; and by a parity of reaſon the having 6 preſs in- 


' tended for counterfeiting that ſort of coin and no other cannot 


be high treaſon, 
One 


AN PP. EN U II & 


One of the judges, who thought the intention of the party 
a material circumſtance in the caſe, mentioned the reſolution, 
of the court in the caſe reported in Stra. 1098, from his own. 
note of it; That a gun could not be conſidered as an engine 
for killing the game within the fifth of Queen Aunse, unleſs it, 
had been kept and uſed for that purpoſe, and that the once 
uſing of it for that purpoſe would have determined with what 


intent it was kept z and he obſeryed, that the conviction being 


ſent with regard to the circumſtance of uſing it, it was 
quaſhed, 


Mr. Juſtice Fer concurred with the majority of the Judges 

upon the firſt queſtion, Upon the ſecond he concurred with 
Lord Chief. Juſtice 54 & for the reaſons offered by his 
Lordſhip, 


He ſald farther, that if the defendant had been proved to be 
a perſon concerned in any of the manufactures in which 
preſſes of the nature of that in queſtion are now publickly uſed, 
this circumſtance would have amounted to a ſufficient excuſe 
within the meaning of the act, unleſs it had been proved, as 
it was in this caſe, that he intended the preſs for the purpoſe 
of coining ; for though the act hath made no expreſs pro- 
viſion for innocent manufacturers, probably becauſe engines of 
that ſort were not in uſe at that time for any other purpoſe 
than the purpoſe of coining, yet in the conſtruction of all 
acts, eſpecially of acts highly penal, the circumſtances, and 
the known and allowed uſage of the times ought, as much 
as poſſible, to be taken into conſideration; and therefore an 
innocent manufacturer may now ſhelter himſelf, by way of ex- 
euſe, under the known uſage of the preſent age, though that 
excuſe might not be in the contemplation of the legiſlature at 
the time of making the act. But the defendant cannot avail 
himſelf of this excuſe, ſince it is expreſsly ſtated in the caſe, 
that he was not concerned in any of thoſe manufactures, and 
that he kept the preſs for the purpoſe of coining. 


He agreed, that the principal view of the act ſeems to have 
been to prevent the counterfeiting the proper coin of the king- 
dom; but he thought this not to be the ſole view of it; for he 
obſerved, that in the clauſe which enumerates and deſcribes 
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the tools or inftruments for making the impreſſion on the coin, 
ſuch as the puncheon, counter-puncheon &c, the words coin 
current within the kingdom are made uſe of, and enter into the 
deſcription of thoſe inſtruments, Theſe words in the language 
of the ſtatutes concerning the coin take in, not only the proper 
coin of the kingdom, but ſuch foreign coin ar it made current by 
royal authority. They are indeed moſt commonly upproprl- 
ated to the latter; but they undoubtedly extend to 2 and 
in ſome of the ſtatutes ® muſt be ſo underſtood, as any one 
may ſee, who will read them with due attention, 


The puncheon, counter-puncheon and other inſtruments of 
that ſort, he obſerved, are formed for making that ſingle Im- 
preſſion on the meta! for which the maker de deſigned them z as @ 
ſeal makes on the wax that impreſſion alone which is corre- 
ſpondent to it; and therefore in the deſcription of thoſe tools, 
they are, — 9 confined to thoſe colns, the 
counterfeiting of which is high treaſon, 

The legiſlature ſaw the abſurdity and diſproportion which 
hath been mentloned, and hath wal kept clear of it but that 
is not the caſe of the preſs for colnage. This engine le fitted 
88 well for counterfeiting the coin of the kingdom as any other 
eoln i and therefore with equal propriety the penalties of the aR 
are extended to It, even admitting, for argument's ſake, the coin 
of the kingdom to have been the ſole object of the aft ; otherwiſe 
the intention of the legiſlature, which, as Lord Chief- Juſtice 
Ryder obſerved, was to keep all means, all poſſibility of colning 
out of private hands, would have been intirely fruſtrated, 


NM. B. His Majeſty ſoon afterwards, upon a report of the 
opinion of the judges from the Chief - Juſtice, was pleaſed to 
grant the defendant a free pardon under the great ſeal. 


N. B. The ſuffering the defendant nd 
treaſon ſubjeR to the opinion of the judges, inſtead of directing 
a ſpecial verdict, which ought to have been done, was much 


* See 1 Mar, ſel, 2. c., 6. 1 and 3 P. and M. c. 10 and 11, 5 Eliz, c. 11+ | 
14 Eliz. c. 3. and 18 Eliz.c, 1. 


4 | cenſured 


An anonymous Caſe on the Statute 9 and 10 
u. III. c. 41. 


HERE ww a cafe in the ern elreult before Mr, A 


Juſtice Fy#er, which hath, in ſore of its circumſtances, 
a reſemblance to the before-reported caſe of Jobn Bull, 


A widow-woman was indicted on the ſtatute 9 and 10 
Nil. 6 41. for having in her cuſtody divers pieces of can« 
vas marked with his Majeſty's mark in the manner deſcribed 
in the act, ſhe not being a perſon employed by the commiſ« 
floners of the navy to make tho fame for his Majeſty's uſe, 


The canvas was produced at the trial marked as charged In 
the inditment, and was proved to the ſatisfaction of the court 
and jury to be of that ſort which is commonly made for the uſe 
od the navy, and to have been found in the defendant's cuſs 

y. 

The defendant did not attempt to ſhew, that ſhe was within 
the exception of the act, as being a perſon employed to make 
canvas for the uſe of the navy: nor did ſhe offer to produce 
any certificate from any officer of the crown touching the oc» 
calian and reaſon of ſuch canvas coming into her poſſeſſion, 


Her defence was, that when there happened to be in his Ma- 
jeſty's ſtores a conſiderable quantity of old fails, no longer fit 
for that uſe, it had been cyſtomary for the perſons intruſted 
with the ſtores to make a publick fale of them in lots, larger or 
ſmaller as beſt ſuited the purpoſe of the buyers ; and that the 
canvas produced in evidence, which happened to have been 
made up long ſince, ſome for table-linen and ſome for ſheeting, 
had been in common uſe in the defendant's family a conſidera» 
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ble time before her huſband's death, and upon his death came 
to the defendant, and had been uſed in the ſame publick man- 
ner by her to the time of the proſecution, This was proved 
by ſome of the family, and by the woman who had frequently 
waſhed the linen, 


This fort of evidence was ſtrongly oppoſed by the counſel 
for the crown, who inſiſted, that, as the act allows of but one 
excuſe, the defendant, unleſs ſhe can avail herſelf of that, cannot 
reſort to any other : for if the canvas was really bought of the 
commiſſioners, or of perſons acting under them, which is the 
only excuſe pointed out by the ſtatute z why was no certificate 

of that matter taken at the time of the purchaſe, ſince the fourth 
ſection of the act admits of that excuſe, and the ſecond ſection 
admits of no other ? 


But the judge was of opinion, that though the clauſe of the 
ſtatute, which directs the ſale of theſe things, hath not pointed 
out any other way for indemnifying the buyer than the certi- 
ficate ; and though the ſecond ſection ſeems to exclude any 
other excuſe for thoſe in whoſe cuſtody they ſhall be found : 
yet ſtill the circumſtances attending every caſe, which may 
ſeem to fall within the act, ought to be taken into conſidera- 
tion; otherwiſe a law calculated for wiſe purpoſes may, oy 
too rigid a conſtruction of it, be made a handmaid to oppr 
ſion. There is no room to ſay, that this canvas came into- 
the poſſeſſion of the defendant by any act of her own. It was 
brought into family-uſe in the life-time of her huſband, and it 
continued ſo to the time of his death; and by act of law it came 
to her. Things of this kind have been frequently expoſed to 
publick ſale; and though the. act points out an expedient for 
the indemnity of the buyers, yet probably few buyers, eſpeci- 
ally where ſmall quantities have been purchaſed at one ſale, 
have uſed the caution ſuggeſted to them by the act. And if 
the defendant's huſband really bought this linen at a publick 
ſale, but neglected to take a certificate, or did not preſerve it, 
it would be contrary to natural juſtice, after this length of 
time, to puniſh her for his neglect. He therefore thought the 
evidence given by the defendant proper to be left to the jury, 

and 
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and directed them, that if, upon the whole of the evidence, they 
were of opinion, that the defendant came to the poſſeſſion of the 
linen without any fraud or miſbehaviour on her part, they ſhould 
Acquit her: and ſhe was acquitted, 
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A man adviſeth another to commit a felony, who goes beyond 

a 3 ———— fpanm it in ſome circumſtance, 
ow far the adviſer will be anſwerable, 369372. 

Receivers of ſtolen goods are made acceſſaries after the fact, 


Whither a perſon may be proſecuted as for a miſdemeanour in 
receiving ſtolen goods, if principal be ameſnable to juſ- 


tice, 373, 374 
T See Pyincipals, - 7 
Aliens. 
What actions they may maintain, 185, 186. 
May be puniſhed as traitors, ibid. 
* cy A | . See Allegiante. 
Allegiance, 


| Allegiance due from natural-born ſubjects is perpetual and un- 
alienable, 7, 59, 60, 183, 184. 
From aliens is local and temporary, 185, 186. 
Due to every King in full and peaceable poſſeſſion, 184, 188, 
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Ouſted of — at — according to ſome — men, 


192. | | 1 
The grounds upon which it is ouſted inquired into, 333, 334+ 
Attainders 
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lawry, 44, 
Perſon Brel by act of Parliament is apprehended before the 
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Whether a perſon under an attainder for treaſon or felony may 


by warrant from the crown be executed in a manner differe 
from the judgment, 267—270. _ A 
Act of Parliament attainting a man of treaſon removed by cer- 
tiorari into Chancery, and ſent thence into B. R. by mittimus, 
47—50, 109—I1T, $4103 | 


How far an attainted perſon is liable to civil ſuits, and how far. 


under the protection of the law, 61-6 | 
Attainder inchoate at one day and completed at another, how it 
relates to the firſt day, 88—94. | 


Burglarp. : 


Burglary in an apartment in the African houſe, it muſt be laid to 
be the manſion-houſe of the company, 38, 39. | 
Houſe quitted by the owner anims revertendi, or without ſuch in- 


E neo 5 A king neceſſary, but if any part of the body 
ntry as well as breaking neceſſary, 
be within the houſe its ſufficient, 107, 42 


So on the ſtatutes of Edw. VI. and liz. againſt houſebreaking 


in the day-time, 108. 5 4 RE 
Whether it is burglary to break cupboards let into the wall, or 
other fixtures of the like kind, 108, 109, 


Challenge, 


No peremptory challenge on collateral iſſues, 42, 46. 
Peremptory challenge of 35 in petit treaſon, 106, 107, 336, 337+ 
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Glergy in treaſon, 190—193. 

Ouſted in murder by ok ld 304- 0 

By 21 Fac. I. c. 6. women for 'larciny to the value of 105. are 

put upon the fame foot as men, 3035, Job. iT 

By 3 V. & M. c.9. Women for all cletgyable felonies are put 

upon the ſ.me foot as men, 306. ay | 

By 5 Anne, c. 6. The ceremony of reading is aboliſhed, 306. , 
ether perſons preſent _— and abetting are ouſted of clergy 

by ſtatutes which expreſly take away clergy only from the actual 

* perpetrators, 355—360. 415—430. e 

Acceſſaries after the fact in horſe-ſtealing are ouſted of clergy by 

31 Eliz. c. 12. 372. 1 
But a perſon receiving a ſtolen horſe is not ouſted by that act, 373. 
Clergy taken from the offence or from the 355—359- 


421—425. 
= Confeſſion. 3 
Whether a conſeſſion after the fact proved by two witneſſes be 
. ſufficient to convict of high treaſon within the 7 W. III. 10, 11. 
Counſel. 


Allowed upon collateral iſſues, 42, 46, 56, 232. 
By 7 W. III. Priſoners for treaſons within that act are allowed 
counſel to conduct their whole defence, 228, 231. 
Not allowed at common-law upon the iſſue of guilty or not 
guilty in capita] caſes, except upon points of law, 231, 232. 
Allowed upon impeachments by 20 Gee. II. 232. 


Deodands, 


Founded in ſuperſtition and ignorance, 265, 266. 
Not much countenanced in 7; miner bal, 266, 267. 
Upon what principle they became due, 287, 288, 


Evidence, 


If a ſheriff or his officer be killed in executing a Caſa, Fifa. &c. 
it wil be ſufficient on an indiftment for murder to produce the 
writ and warrant, 311, 312. 

See Ovtrt-aas and Witneſlce, 
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Ln Extuſe. 
What a ſufficient excuſe, 433—441. 


What degrees of force excuſe the joining or aſſiſting rebels or ene- 
mies, 13, 14, 216, 217. | | 


Forfeiture, 


How far eſtates tailzie in Scotland affected with prohibitive, irri- 
tant and reſolutive clauſes are ſubject to forfeiture, 95—1 a. 
Lands are forfeited for high treaſon though corruptian of blood is 

faved by ſtatute, 222, 223. | 
Flight no a charge of felony induceth a forfeiture of goods, 

272, 286, —_ _ 
Whether a forfeiture of goods was incurred at common-law in 

caſes of homicide ſe defendende or per infortunium, 286, 287. 


Forgery, 


Forgery in the name of a perſon who never exiſted, 116—119. 
Forgery of an order or — . for the — s, of which 
the perſon ſuppoſed to fend the order nei nor claims 


any diſpoſing power, 119—121. 


Homicide, 
The ald writers on homicide to be read with great caution, 131, 
0 1 2. * b 0 
Homicide occaſioned by accident which human prudence could 
not foreſee or prevent. See Diſc. Il. c. 1. per tot. 
Homicide founded in juſtice. See Diſc. II. c. 2. per tot. | 
Homicide ſe & ſua defendendo juſtifiable and innocent, 27 3—275. 
Homicide ſe dejendendo in a ſudden caſual affray barely excuſable, 
275—278. 


Indiament. 


In indictments for levying war the day is not neceſſary to be laid 
with preciſion, 8, . i : 
Not neceſſary to ſet forth in the inditment, that the priſoners are 
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g in cuſtody, 12. 
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Copy of an indifment for high cake with. che caption deli. 
vered after the bill found 5 days-before arraignment, both days 
excluſive, 1, 2, 228—230. 

Copy of the indictment not granted at common-law, 228, 229. 

* indictment depending not.  pleadable to a ſecond, 105, 
I a 

But the former may be quaſhed, ak 

How an indictment he high treaſon againſt an alien ought to 
charge the breach of allegiance, 186, 187. 

Indictments for compaſling the King's death and other capital of- 
— ow _ the words of the ſtatutes, 126, 130, 193, 


In 4106 in — for treaſon anovert-af muſt be laid and Nor- 


And ſo Ai 3 in an indictment for levying war or adhering to the 
King's enemies, 194, 220. 
In an —— for murder the word murdravit is abſolutely ne- 
ce 304, 305. 4 
Indi men that z pe the mortal ſtroke and that B. and C. 
eſent; __ ence that B. gave the ſtroke and that A. and 
. were p reſent maintains the indictment, 351, 425. 


flow far they are halle to capital puniſhments, 7073s 


Jurors, 


What a good qualification ofa juror in trials for high treaſon, 7. 


Fer. withdrawn in capital caſes, 16—39, 76, 328. 
Enire awarded and j Jury returned in/tanter to try collateral iſſues, 


4 40. 
The province of the j jury in trials for murder, 2555 256. 


What verdict. the jury may give in caſes of juſtifiable * excuſa 
* Bel c. 4+ * tot. 


Lartinp. 


Perſon convicted of receiving ſtolen goods knowingly cannot be 
tranſported, if the — be vided of petit _— only, 


Efendi to larciny and robbery, that the goods be taken againſt 
the will of the owner, 123. 

If the ownet takes his own goods from his bailee animo furandi, 
as will be guilty of larcigy, 12.3, 124. 


It 
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— ny to ſteal fiſh in a pond, unleſs under ſpecial circum - 
Limitatian. 

By m. c. Nee for treaſon or | miſpriſion within : 
that act are commenced within 3 years, 249. "Pt 


Caſes of aſſaſſination excepted, 249. 
This limitation extended to Scotland by 7 Anne, 249, 


Palite. 


Collected from circumſtances of deliberation or cruelty, 138, 407, 
292. 

What the legal notion of malice, 256, 257. 

Malice egrediiar perſonam, 261, 262, 352, 371. 


Panflaughter, 


See Diſc. II. c. 5 6, 7. per tot. 

Homicide committed in proſecution of an unlawful, but not felo- 
nious intention, 258—261. 

Death enſuing from actions lawful or innocent but done without 
proper caution, 262, 263. 

A man upon ſlight provocation ſtrikes another, and unluckily and 
againſt his intention kills, 290, 291, 294, 295: 

But if he makes uſe of a deadly weapon, or rwiſe manitefſts an 

intention to kill, it will be murder, 291, 292. 


See Purder, 


Pariners. 
Whether mariners can be legally impreſſed into the twice of the 
Crown, 157—1 79. 
Piſnomer, 


Miſnomer or incomplete deſcription of perſons made the objects of 
 aQts of attainder or acts inflicting pains and penalties, 79—88, 


Murder. 
See Diſc, II. CG, uo 
What judgment reel in murder by 25 Geo. II. 107. 
Whether aking taking — 2 life of an innocent man by perjury in a 


courſe F amounts to murder, 131, 132. 
Ff 3 A pro- 
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A provocation anten (the part , 6 .the 


offence, 132—135. 
If an officer be killed in the exccution of a warrant for a breach 
— the peace, it will be murder though the warrant be obtained 
undue means, 135— 138. . 
Of killed in the execution of their offices, 270, 308—312, 
318, 321. 


Ina charge of murder, the fact of killing being proved, -circum- 


ſtances of excuſe or alleviation muſt be proved by the priſoner, 
255. 
nnn in proſecution of a felonious intent is mur- 
der, - 25 
Or in doing an action unlawful in itſelf with a miſchievous inten- 
tion, 261 | 
Death enſuing from undue correction by parents or net will 
be murder or manſlaughter according to circumſtances, 262. 
Death happening in a duel by appointment is murder, 297. 
Death occaſioned by dureſs of impriſonment is murder, 321, 322. 
Of the diſtinction between murder and manſlaughter, 302—304. 


— See Yanflaughter and Palite. 
Overt⸗ aas. 
One overt- act proved ſufficient to convict, 12 
Overt- acts falling under one branch of the ſtatute may be laid as 
overt- acts of a different ſpecies, 197. 
Ouert- acts not laid tending directly to the prof of overt- acts laid 


may be given in evidence, 7 10, 22, 245, 240. 
Writings of a treaſonable kind under 8 limitations are overt- 


acts, 198, 199. 


And fo are words, 200—207. 


Dutlawrp. 
+=" ugh in treaſon, how purged by a ſurrender within the year, 


The attainder relates to the day laid in the indictment; but pend- 
ing the proceſs of outlawry the party is capable of taking by de- 
ſcent for the benefit of the Crown, 93, 94. 

Perſons outlawed for treaſons within the ſtat. 7 W. III. c. 3. 

coming in to be tried are intitled to the benefit of that act, 


233. 


Panel. 
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5 Werk — ˖ 2d! 

Panel. | 

Called over and defaulters marked before the Nite was put 
upon his challenges, 7 

New panel ordered ore tenus for default of jurors, 63, 64. 

By 7 W. III. a copy of the panel is to be delivered to the pri- 
ſoners two days before the trial, both days excluſive, 228— 


230. 
Copy of the panel not granted at common-law i in capital caſes, 
- , 228, 


Pardon, 

Pardons by ſtatute, how taken advantage of, 4345. 

An act of general pardon with an exception of murder is 80 
between the ſtroke and death, what effect it will have, 65 
—567. h | 

| g a Peers, 

Peer convicted of murder is within the 25 Geo. II. to all intents, 
as a commoner, 139. 

The office and duty of the High-Steward in the trial of a peer 
in the court of the — * Steward, 142. 

And in the court of the Peers in Parliament, 143—153. 


Not neceſſary to fave the privilege of Peerage in ſtatutes creating 
new treaſons or felonies, 225, 226. 


Principals, 


In high treaſon all the participes criminis are principals, 213, 427. 

But if a man adviſeth another to commit high treaſon, not within 
the branch of the ſtatute concerning compaſling the death of 
the King &c, he ought not to be tried before the conviction 
or outlawry of him who committed the fact, 341—347- 

80 if a man harbours or reſcues a traitor, he ſhall not be ar- 
raigned till the principal offender is convicted or outlawed, 
ibid. 

If a man be preſent at — aiding and abetting, he is a prin- 
cipal, but not always of clergy, 347349, 415—430- 
Though anciently he was conſidered on only as an ac at the 

fact, 347, 348. 425—430. 
In ſome caſes a man is a.principal though abſent, 349. 
An actual, immediate preſence not neceſſary to make a man a 


2 felon, 349, 350. 
9 3 If 
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If murder * committed in proſecution of an unlawful purpoſe, 
every man in the eye of the law preſent will nnn 


51—354. 
8 See Acreſfaries. 


Robbery. 


Whether ia robbery the ttin the perſon, actual fear be 
neceflary ingredient, 1265 — pb 7 


See Lartinp. 


Statutes, 


The ſtatute of Gloucefter 6 Eqw. I. c. 9. conſidered, 127155 
25 H. VIII. c. 3. is not revived in toto by 5 & 6 E. VI c. 10. 


— 
28 Vik 15. 32 H. VIII. . 4 33 H. VIII. c. 20 and 
c. 23. how far repealed, 23 * 
35 H. VIII. c. 2. not repeated 23 
1 Edw. VI. c. 12. r 
grounds of thoſe * 
1% Ee. VI. c. 9. 356. 419. 
Blix. c. 4. 356. 418. 
8 c. 35 108. 356. 418. 
1. ge confileved. See Diſc, U. 
4. 6. — 355. 41 
2 pp for r ting trials in caſes of high weaſon, 
treated on. See Dit L. 8 I. c. 3. per tot. 
What treaſons are within the ad, 222—227. 
8& 9 V. III. c. 26. for preventing the counterfeiting the cur- 
rent coin of this kingdom, 430—439. *' 
9& 10 W. III. . 41. for preventing the imbezzlement of ſtores 
of war, 439—441. 
10 & x1 V. III. c. 23. touching ſhoplifting, 77— Tete 
5 Anne, c. 8. for the union of AH land and Sco 
—21. 
Hine, c. 21. , 11. confidered, 2409—251, . 
4 Geo. I. c. mY the Black-act, 415—430. 


19 Geo. II. c. 34. touching finugglers, proceedings on it, 51—58, 
111. 
24 Gee. II. c. 45, touching the ſteuling of goods in port, &c. 79. 
In Scotch ſettlements are in nature of our remainders, 102, 103. 
Surrender 
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Surrender at Diſcretion. 
What the military men mean by it, 8. 


Torture. ' 22 
Not allowed by the common-law, and cannot be legally uſed, 244, 


. Treaſon (High). 


Compaſiing the King's death. See Diſc. I. c. 1. per tot. | 
Meeting and conſulting how to kill the King is an — of 
compaſling, 195. 
3 — — to depoſe or impriſon him, or to get his perſon” into 
the 4 0h 195, 196. 
belt for —— to invade the een is an overt - of 


Going? into a ja country for that end is an a overt-aQ, 1965 


Lerjing war is an overt- act of compaſſing, and under ſame 

limitations conſpi ring to to levy war, 197, 213. 

So is adhering to ing's enemies, 197, 21), 218. 

Levying war and adhering to the King's enemies. See Diſc. I. 

5 

1 not neceſſary to make an inſurrection amount 
to levying war, 208. 


Aſſemblies upon private quarrels do not amount to levying war, 


— 2 
4 fi ings for effecting purpoſes of a private nature, 210. 
= . for purpoſes of a publick and general concern 
40, 210216, 
It is a war levied _ no action enſues, 218. 
Attacking the King's forces is levying _ 219. 
And holding a caſtle or fort againſt the King, 219. 
Fyrniſhi enemy with money &c, or ſending money, intelli- 
cence Bo, though the money or intelligence thould be inter- 
— will amount to adhering, 217, 218. 
Cruizing on the King's ſubjects under a commiſſion from a 
power at war with us is adhering, 218. 
Who are enemies, 219, 220. 


Having in cuſtody a preſs for coinage, 430—439- 
Treaſon 


Ak AIDE ve: 


CTreafon (Petit,) 


Is within the 25 Geo. II. for preventing murder, 107. - 


Intitled to the benefit of x Edw. VI. c. 12. ,. 22. 5 & 6Edw.VI. 
c. 11. /. 12, and 1 & 2 P. & AH. c. 10. 227. 


An appeal of death will lie in caſe of petit treaſon, 323. 
If defendant ſtands mute, &c, he ſhall ſuffer the pain fort & dure, 


324 | 
A pardon of murder pardons petit treaſon, 324. | 
A >= "hy guilty of petit-treaſon may be indicted of murder, 325— 


A perſon indicted of petit treaſon may be found guilty of murder, 
A wife or ſervant joining with a ſtranger in the murder may be in- 
- dicted in the ſame 2 329. 5 
Auterfoits acquit or attaint of petit treaſon or murder is a bar 
＋ — for the other, 329. _ 


Petit treaſon is ouſted of clergy by the 1 Edw. VI. c. 12, under 
the denomination of murder, 107, 329, 330. | 


Petit — and murder the ſame offence differing only in degree, 
330. | 
Though the law makes a difference with regard to the trial, 336, 
337- | : 
Trial, 


Poſtponed at the prayer of the priſoners upon affidavits of the ab- 
ſence of witneſles, 2, 3. 
Refuſed to be poſtponed upon ſpecial circumſtances, 41. 


Witneſſes, | 
By 7 V. III, the priſoner is to have proceſs to compel his wit- 
neſſes to appear, 228. | | 
And his witneſſes are to be upon oath, 231. 
What number of witneſſes neceſſary in treaſon, 232—239. 
One witneſs ſufficient in collateral facts, 240, 242 | 


Words 


THE PRINCIPAL MATTERS, 


ED | 
The word near in „ ho to be underſtood, 57, 58. 


' Chance-medley, the true notion of it, 27 5, 276. 


— ſignifies an amerciament antiently exacted, 281, 
82. : 


Forcia, the true ſenſe of it, 347, 348. 426, 427. 
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